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IN THE COURT OF APPEAL S e

SUPREME COURT CRIMINAL APPEALS NOS. 125, 126 & 127/83

BEFORE: THE HON. MR. JUSTICE KERR, J.A.
THE HON. MR. JUSTICE CARBERRY, J.A.
THE HON. MR. JUSTICE CAREY, J.A.

REGINA

Y5

MICHAEL MCLEAN
MICHAEL SAWYERS
DESMOND MCLEAN

Mr. Hugh Small, Q.C. for Sawyers
Mr. L. MclLesan for Michael Mclean and Desmond Mclean
Mr. M. Dukharan for ths Crown

March 10, 1986 and February 11, 1987

KERR J.A.:

The applicants were jointly charged and convicted in the Home
Circuit Court on the 15th November, 1983 before Morgan J. and a jury for
the murder of Rudclph Ramsay and sentenced to death.

Ramsay was shot and killed in the sarly hours of the morning of
the 9th July, 1982 as he and his sister Dawn Ramsay were returning home along
a track in that zrea of Waltham Park known as Mongoose Town.

Dawn Ramsay, a girl of 14 years of age, said in evidence That the
deceased and nerself about 2:00 a.m. went fo a2 shop by Waltham Park Road.
There the deceased had drinks before leaving for home about half hour after-
wards along the track in Mongoose Town., On approaching a zinc fence at the
back of premises of the Mclezns she heard the fence "crack” and on looking up
she saw all three applicants. The fence therc had been bent back and she
could see their chests, shoulders and faces and by the strect |ight she was
able to recognisc the three men whom she knew befors. Michas! she knew for
about five years; he lived in the same yard from which the shot was fired and
she saw him often, about twice weekly; Sawyers she knew for about two years

and she saw him most times in the company of Michas!| and Desmond MclLean -

she had regularly scen for about five ycars In the Payne Avenue area.
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"”_away and Nschae! McLean and Sawyers each had & cun 1n hls hand

:being Iﬂcff@CTlV@»':

'_deceased Dawn Rn

When she fsrs. saw fhem Thcy were. abouf Three fo four yards i

':dCart Marfln WcS fhen comnng along behlno on The Track She sa;d ‘Mlchae!
*fare a. sh0+‘ and fhe deCeased fel! MarTIn grabbed her skarT and They .
_EcTurned boCk and ran.~ she ?aok Al shorT cu+ To her hom"-= and Therc made m,7f;§;§f1];ﬁ‘“¥
7.repor+ to her *a?her Wh;le runn;ng she heard Two more sho+s o
| . Her fa+Her and h.sr's'.’>l~c Ief+ £or The Track whcre her bro#ﬁer d;cf:_'".:f'
-fe!! On The \ay she saw ?ne Three aCCJSCd QOIng a!ong Delacree Lane
'_fShe and her fa+bfr wenT To ?he Track where her oro%her !ay b!eed|ng from a

"_-wound in hls head ' Deceased dred af+er sureery by Dr Leramo,-"“

Dawn Ramsay was cross-cxamlned a? creaf Iengfh much of tf

beforc,."

3.sel|c1fed from her, Tha+ some leel

Desmond McLean hﬁd Tﬂken a ?wenTy deliar b:&iffrom her and when deceased

' asked for 1% he Dcsmond s?abbed hxm w|fh a kn;fee; Desmond tsved =] sfone

fhrow from her hou5c

'; She said +ha+ she has a s+ep~sasfcr also called Dawn

"bu+ who has no? re?urned To The home 51nce fhe dea+h of The deceased

-'_ She saad +ha+ There are ne sTreeT llghfs :n +he ?rack bu+

~about fwo premlses b Tore one comes To +he Iane There |s a brighT ligh? near; SN
Fhe en?rance +o ThO Track The tsghT :s on a poie wlfh The bulb aT an lron
extension and ?he I|dhf was ‘a kind of ye!iow“ The dlsfance fhe iughf was
from The Track wherc shooTnng Took place was pornfed ou? and esflma ed as fi«
:etghfeen feetT. }here werea frees in +he aren buf nohe c!ose +o McLean s

~fence.

The o*her eye~w;?n055 Carl MarTIn a !abourer, sa:d ThaT

'say and. h:mseif !ef? %he N;gnf Lnfe Club affer 2 00 ‘a.m,

: Deceased vias' [n fronT Dawn in The mlddlc and he a+ ?he back as fhey W“fked ' _'

along the Track Hc saw The +hree accused beﬁrnd The z:nc fence.: Accused

_Desmond WcLean had a aun :n h:s hand —_JT resfed on ?he fence and was j'
';-p01n+1ng a+ Then.' Mschael McLean who was iﬂ The mlddie pushed forward and

'_“fired shof from 2 sma!i aun abcu+ elgh% Jnches 1n 1eng+h a+ +he deCeased o




The deceased dropped in the track. H=2 bounced Dawn and they both ran awéy.
He ran to the home of the decessed. ' The street 1ight shone on
Desmond McLean,"Théy'wgre’n0'%réeé”+oj€mpede“hﬁs'viéion;“ He knew the
McLeans’befé;e:foéﬁéél for over four years but be had never seen’Sawyers =
before that’ nith He nexT saw him 2t the Gun Court where hée made a dock =
|den?|f|ca+10n The learned trial judge advised the jury that this evidence
was not reliable!ri
"The'cfoggQQXaminafioh'oF”fhiS'WifneSS'revealed'an:incbnsisfency
with his eVidéhCé”bT’?he“prgIjminéry examination., To this, the jury's
affenfioh?was'Erspéf{yzaQVGf+ed by the frizl judge thus,at p. 456:

“Now he was asked cbou+ “he prei:mlnary examlna+:on
which . is the same examination.|. keep. telling you about
before the Magistrate, and he says at t+he preliminary
examinaTion it is. true that . never mentioned
Michael Mclean as having 2 gun; | say today he did.
wWhen 1. first saw.them | saw Desmond Mclean with gun
and the middie man Michee! pushed forward. At Gun
Court .l said he did.not have a.gun. because. it was just
an examination. | figured it was not the real thing
so | could. tell.anything.. Yes, | swore on the Bible -
there. | appreciate | was giving evidence in a serious
. matter and | said something different.up there to what.
t say hers,

Madam Foreman, members of thae jury, [ would say that

. Fhis is. a confl:c+ which is serious.and material.. At .
the Court herc he says he saw Michael with +he gun and
Michae! pushed- forward and Michael fired,.and.he admits
saying s0, so you can taks it inte consideraion; and at
tThe Gun. CourT he never said anything about-Michasl

hav:ng any gun, |+ was Desmond he spoke of with a gun.,
It is for you-to.say that this does net go to.the.root ..

of the case.”
and later at p. 457:
"The explanation. that-he has.given you must-look on that,
First of all he says it was just an examination; it
wasn't . the real-trial..:He:mentioned. it now.becayse This.is.
the right trial going on. You must say whether or not
- that satisfies you. . Somebody who.swore on the Bible to. .
speak the truth.”
She had earlier in her summing-up given clear directions as to
how fthe jury should freat inconsistencies. Becausc this witness was accused
of recent fabrications his statement to the police in which he named Michael

as firing at deceased was put in evidence.



Dr Car} Escoffrey who performed The posrmorTem examana+ton on G
~the body of The deceased was’ of OplntOH Tha? deafh was due To braln
'_damage from a gun-sho+ wound fo rhe head He saw one enfry buileT wound

in-the rtgh? par:efaf regron of #he head four lnches above ?he r:gh+ ear

From The bra:n he Took g cy!undrlcai cooper co!oured buiEe+ ;He'saw:ev1dencef_ff: b

of the recenf surgery performed by Dr. Leramo 'rf ffi;?.v¢*'f

szness Defecf:ve Corporal Reld sazd he v;srred +he scene +haftf”"i':

mor“iﬁés“ He corroboraTed Dawn Ramsay as +o Thc sTeTe of The fence a+ +he birif_
back of ?he McLeans premtses The fronf of whuch was on De!acree Road end ?ﬂﬁq}:
?he back on ?he Track _uecflons or The fcnce were abouT sax fee? Two |nches
and ofhers abocf five feeT n|ne :nches in henghf The fence was of rough

zinc. A+ The par%ncuiar spo+ nnd:cu+ed by Dawn Rawsay, fhe Top secrfon s:efﬁ"ﬁ“
fiopped over: rnfo Thc prem:ses and The ground Ievel ansade was h:gher +h5n”ffjrfx

oufsade g person s?andrng znsrde wou!d be abou? elghfeen 1nches above +he f'

level of where he would be ouTsxde._ He saw dry biood ;n The Track oufsade _ T_r~ -

Consistent wwfh The:r challenge +o The eve WITness’ evndence +he Three o
accused gave evudence of an al|bz._'i.
The accused M:chae! McLean 'now a mason employcd as such by Mariey f '

and Planf a? Washangfon Gardens, formeriy hu.oﬂd accused Sawyers were members :

of fhe Jama;Cﬁ Defence Force a+ UP Park Camp He used To Iuve w:+h hIS moTher -_:f

Mon;ca VcLeah aT 20 Dciecree Lane buf on 9+h Jbly he was no Eonger i;v1ng

There.‘ Hc was noT ?h rc ThaT nloh+ He sa;d he knew c!i fhc Tracxs and Ianes.'

in The area. ; A* ?hc Tlme he was l|v1ng some disfance awcy from h:s mofher On';f_;; S

Delacree Road AT 2 OO .. on Ju!y 9 he was :n_”Wafer House ; D]Ii PaThway,-'~

sleep:ng on a co f tariler he had been There a+ +he ga+e erh R:chard Turner )”ﬂ”

and ofhers drlnklng buf iefT fhem aaouf 11 30 p m° Turner who JOIned h:m : ;f.]'

'nszdb’ sprcad Jac‘ et on *hb QFOUﬂd and wen+ To sleep._ THe house be}ongod  E

To one Du'l'chse° Sawyers who had becn There earlaer IerT w;?h h:s lady for h,s”i:-

yard aT RushworTh Pa h abouf Three hundred Yards aW?y,_ﬁ'?i;:T: ' i :
Richard Turner corroborafed The accused MlchacI.McLear.” H@ sjw o

Sawyers and a Iudy fr:end who were: aT Du+ch|e s home af abou+ 9 30 p m. ief? ia:]5




shortty sfter and he went +o bed at ubOUT 11 0L“I1°30 p.m. In cross~
uxamana?aon he sald h[s house w3s bu? ahor+ d|5+oncg from Dutchie bu?
he was feeling Tlpsy, a+ was oeTTang lu+e and he dld nof wanT To wake up
Ais grand«mo#her sé he siepf on Thc floor of Bufch|u.s room. : |
Thc accqud MtchaLI aﬁwyers safd +hxf hc [w;H at Rushwor?h PaTh
K[ngsfon 11 and ha Too was employﬁd fo Mar!»y and PFanT buT as a guard and
Tlme—keeper. Hb was aT DuTchle drink;nq Tha% naghf bu+ !eff w:+h his Iady
friend. Pe knew Dawn Ramsay buf not ?hb decoased Lunne++ B!ake The lady
friend corroboraTed hum She slep+ WITh Sﬂwyers fha* nnghT
‘. The accused Dosmond thean sand +ha at The f;me hb wés Eiv:ng aT
32 Deiamerﬁ Avbnue S+ Andrcw | He had nevat beun in any ;nc;denf w:?h N
Jawn Ramsay over $20 DO At abou+ 2: GO a.m. on The nlghT in ques?lon he was
at home. Rudolph Hunfley was ?herc Hunf[ev is ?he awnesr of the house and
he has.fenanTS He has been living a+ Hunffey s for some years buf s+1l|
visifed:hfé ﬁéfher for meais. He knew Car! ﬂarT:n and Dawn Ramsayg and also.
the dece=sed o | | o .
Monfca.N”Lean, The moTher of ﬁach .I nnd“Désménd MéLéang.séid
There is a tamarind tree in the yﬁrd and its Ixmbs hang over The Track
There are I:ghTs in Delacree [ane The ¢+reef l:gn? |§ abou+ for+y yarcs
away from The Trgck aT ?he back of hcr home “nd has no+ been worksng for
many years. On The ntghT in ouesf:on sha heﬁrd cun= shofs ~ three exp105|ons
in al!.. She has bben iuvnnq at 2C De[ﬁcrfe Lane since 1970 Sne Has flve
daughfers and Two sons. AT Her housn w1+h her, llve her husband four
daughfers and *hree grand—ch|tdren Desmono comeé o The home reaularly for
his meais buf Tha* gvening he lsz abou| 5.00-5:30 p.m. .
o A+ The hearan of +he appllcafloﬂs for leave To appeal Mr,-Smaii...
sa:d fhaT he had read The Transcrlpf of +he eV|dence and The summlng up and
in hls oplnaon There is no drgugble groun* of eooea] He had communsca+ed
This op:nion to Mr theany COUﬂSul for the o+her ?pp[lc nTs 'Mr :McLeanp
in furn, sa|d hav:nc consuifed w|Th iearvbd Queen [ CounseE ne usefui purpose
w1ll be servad in seek1no luaVb To argue +he addafnonal qrounds f:lcd save

Pround 3 whach reads



“The ibarned trial JUdGC fur*her crred in wroncfutiy

allowing. furTher ev:dence Fo: be adduced affter the case. ;f,“ﬁ“': 

'“hac been summed up to the jury when The learned Judge'

f3;aT the request of Fhal foreman Juror To sge the three.” D
o accused (a) in 3 sTandsna ‘position and (b)Y fo see ?hem -.’__,_ REERInR S
.,jpoaaTtoncd ctoseiy ?ogefh“r; that is, s#anding side. by.g_;;,'ﬁ,w.:ﬂi-ff-

“gide touching ohe ﬂno+hcr,-accccod 0 the rcquesT

:qfhereby vxola+|ng a fundamew*a
,sach 2 +r1 Per RER

REGISTRAR

. FOREMAN:
© HER LADYSHIP:

 H FOPE4AN S

 HER LADYSHIP:

 FOREMAN:

Z:_fHER-LADYSH]?i ;f

. FOREMAN

'._HtR LADYSHIP:

© FOREMAN:

- HER -LADYSHIP:

 EREMANS

.;HER LADYSHIP:n 

- FOREMAN:

7%05-5|r

'Ali rignf
to go back.: DL
35¢{Before you: go may.:l JUST sk yousﬂ,s~;=” L

ffhere Pny help Thﬂf you need? o :

ﬁ“ﬂYes' Vour Mafesfv

--Oh 1 see.

Very weii

ru{e of procodure |n

The gury nai rcfured for lhlrfy flve mxnu?as - ?1 52 a. m. Tof;f;f;fTﬂf *L i

12 27 p m, when The follow1ng Transp:red (p 498‘

*'Lladam Foruman,jplease sTand

 ’fchdam Foreman znd members of +hc Jury,f-ﬁ
. have you arrived afia vmrdtcf in: s e
g respecf of Thc ?ccused Mlchawl WcLean7..7: Lo

sf‘s wo% unPnimous

ngoI[ you ﬂro nnf unan;mous

. th woufd Eike Thc Thrce accused TO - :£
: ;:sfand for us. sy b

E.;.Yc::u sald ThaT you are nof unanlmous._,ﬁ;i ni.f.rr
| “:No,?ma'aﬁ- o
'You haveﬂff al! ogreed? :f 5;ff_}ff;U._j;”j e

-_-NoF wa amu g-j,y

1 oam afraid you wiil have [,;rnﬁ
AtTs just half ‘an,hour,

Would ail you Three piease'
sfand for us,_,__.- o

'~  Es fhaT aEl richf?

'f:Yess_ihank you

Okav Come" Togefher (To accused)
(Accused stood beside sach -other)
s;f down Si+ for me ‘please.

(To Foremsn and members) You w:sh fo go -
~ back cut mow? o

ers,;zm améﬂ.]f

: A mcmber cf Thef  ?_y: H;
Cojury viould ke to- ask you Fo. let: The R
V+hree accuseJ sfand in: The dock



The new: ev:denca, submt#fed Mr McLean wa's +ha+ w:ThouT be[ng

50 asked, The Icarned Trlal Judge drrecT fhe Three accused +o sfand

close Togcfher ln supporT of Thls ground he rchrrmd +o R. '-Qearing
(1968} 1 Al} E.R. 381 |
This case is unheipful, in +that affer the summing-up was.conducTedg
in re!afion.To'The'QSSua of'idén+i+y,a man who had not praviousfy'béén
before the Court was brought in.apparenffy @ér”combérison'wifh:+h@:éccﬁséd;
Here from +ne ouTsuf ai. Three appilcaﬁTs werc bcrore the Cour+' Mr. rclean
-did not even aTTbmpc +o znd:fafe hcw by el dOlﬂO this coutd in any way
prejudice +he fair Trlal Or cause a miscarriage of Jusflce _ WQ_indicaTed
then that we found. ﬂCﬂyFiT ;n fh;s Ground of appeai
In our view the Judgevs d:rgci(ons were full and carefuiland relevant
to the issues raiséd.éﬁd iﬁ.parfécuiar?'fo fﬁé?"cf iden?i**jef the accuscd
She painstakingiy reviewed the evidance and identitiad the important issues
and the evidence relevant tc those issues. In The |ight of The opinicns
expressed by both Attornsys for +he applicants and with which we agreed in
dismissing the app]icaf?ons for leave fo appsal™from their convictions, we
felf That an oral Judgmen+ wFs cuf*lczenf
On Iearnlng however +ha+ The acplicanTs trTenu by way of a petiticn
for Special Leavc 1o mpoeal To Her M?J@STY in COan|| for_fhe_record we now

set out hbreln our rbasona for so 4o;ﬂr S
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