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The epplicant was charged ia the 5t. Ann Circuit
Court for the murder of Jethro Brown and alter a trial

of two days bef: Chester Orrz g, and a jury, he was

/*.

-

convicted of murdeyr oun Octoher 26, 1943 and sentenced to
suffer death 1n the manner authoriced hv law.

hers the aatter vested until on July 17, 15867
whan Craminal Form ¢, Potice ol Application for srtension
O% tima within which to appeal, dated suly 13, 1i%37,
signed by the applicant was filed in tha Registry of the
Court oi Appeal. in a single ground the applicani setd out

his ressons tor cthe apnlication., He said:
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"I wan convicted for murder

L
in the 3z. Ann's B Circuit
Court on 17.10.83 and was
plccuu in custoay there Lo
await t:ankom_-ctﬁwd Lo the
Prison. On the night of the
17.10.23 thers were a Lot of
2ol thaere wher
thisz youth izn't guilty
oifence and they are
for me. 8o duriag tha
curse oL tite adg i
: by the Police
antil the 2.
held again.”

These allegations prowuphaed the Court of Appeal o

enquire of the Police for their reaction. The Seputy

“Investigation raveals that
= Michael Mitchell and ovhsrs
(vj escaped from the 3t. Ann's

i aa/ P)&lco Station Lock-ups
i 3:50 a.m. ou the
P cutting the
steel barﬁg

Disciplinury proceedings

waye insticuced agalnst three
policamen who were on duby

at the time. There i
nothing to bﬂQQ%St that the
policamen had in any w*y

aided and abetted thelir sscape.

Mitchell's claim that the

(‘J pollce released him beczuse
' the helt ‘gorcy for nim' is
,Utaﬁ‘ false.”

For nearly Iour vears atfter his conviction, the

epplicant was at large in circumstances wholly inconsisteat

with the conviction and sentence. Mrs. Benka-Coker, has,
aoctwithstanding the applicant’s sscape from cugtody,

ultted that thaere 1s an arguable ground of appeal which

,,,,, has a falr chance oi succecs and conseguently the Court
<;* should exzercisge its discreticn under Rule 11 oI the Court
2 g L

of Appezl Rules to extend the time for appealing, in the

interests of justice.
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Part IV of the Judicatiure (Appellate Jurisdiction)

Act puovides for appeanl: against conviction and zentence

in tho Sunrewe Court. Zection i6{1) which is in Part iV

SJises the tiwe llaited for appeals ni iourtesn davs of

S 1 fnr o, .l sy e, e e sy P v T W - .y s gy ) e .
Lhe wate o oouvigelon. Generally, this period can he

N Voae Ty Zalm g sy aede o - - LT W AP . -
edcendea oy the Court at any clae. Hut helore I turn to
A T W - P O P PR S | PN 4 I S, L i o A3
dGanl with the precise provisions of cube-zection (3) of

Section 10, supra, I mant deal with the main argunent

mwuntesdd Ly ~Coker., <he relied upon Hule 1: o
the Court oi Appeal Rules which provids in »art that:
Taou-compliance on the part
o the appallant in any
criminal cause or mateey
with thess Rules oxr with
any rule of nractice for
the time belny ia force
shalli not preveut the
Durther procecution of
his nesl Lf Court
3 that such anne
was not vildal,
it is in the
of dustice chat
non=conplicace bhe waivad.®
It is to be observed at once that ifule 1l is
confined to non-compliance with "Ruleg of Court” or
"rules of practice® and have no relevance to statutory
provisiong or other rules of law. Furthermore one who
wilfully refraing from complying with prescribed rules of

precedure cannot rely on his own wilful default to ground

an application for the exercise of the Court’sz discretion.

The interects of justice would not be served if a ceavictad

nerson wno preferred tihe physical escape route to that of
a regular anpeal and had the beneifit of freedom at a time
when he was legally deprived of liberty, could thereafter
press the Court to hear his appeal out of time on the

sinple bacsis that his appeal was meritorious.
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4 very strong Uourt decidel the

A, v, Percival oore {1975}

Pt

o
-zt PA
° 3

Pox and Graham-Perkins JJ.A

k,.l

custody and remained at large

was re-captured. In applying

WekoRe T4

case of
(Luckhoo P. (a&g.),

applicant fled

for six months hefore he

for leave to appeal out of

time he said that: 9L paid the policeman tou let we ¢o ...7

The Tourt refused te grant an extension of time within

wiich to appeal. sox J.A. aiftoer referring to the apnlicant's

rtatement as to how he came to he released from custody said:

Phis is a man

ifestly

inadeguate. ground for

invoking the
of the oourt.

Aiscretion
The dis-

cretion is wide and
unfettered, but at the

sane time, it is subject
to the guidance of those
considevrations of coiuion
sense and justice vwhich

are detectanle in every
here failure

situnation. W
to give notice
in time ig the
the wilful ac

t of the

applicant hinself an
extrewnely strony considera-
tion of vowmacn sense exists
for withholding the discre-

tion."

of appeal
resule of

In &, v. Derrich Foster (1976) 13 J.L.R. 133, the

Court cited with approval the decision in R, v. pore (supra)

and held that an applicant who had escaped from the General

Penitentiary and remained at large for one year had by his

own wilful act of escaping from custody frustrated the next

step required to perfect his appeal. The applications for

extension of time in which to appeal in both R. v. Acore

and R, v. Foster were refused.
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caAtond the time limited within which to

appeal,

oy

Judicature {(Appeliate

cie cuse of a
= Lavolviug
ce of deatl;, the

in which aotice
notice od
4 ton fLor leava
t;queal may be given,
may be extended at any
Tihine v the court.”

is in pari-ucteria with the exception

g“hbépt in the case of a
conviction involving
santaence 0of death, the
wlthln which novice of

neal or aocice of an

application for leave to

Lppeal asy he gilven, may

Da exiended at any tine

by tha Court of Crimiaal
}?')i—‘nm- o !

therefvre, that
tﬁls Court has powear tO
axtend the time within
which uotice of avpesl or
aovice of application for
leave o appeal aay oe
except iu the

cuse U o oconvigtion
u.V.);Vim} gentensze oL
ath; and it egually
FoLliows that in the case
of a econvistion of murder
and a2 sontence to denth

it Follows,

»

feading L.C.J,



o

2y interanatisnal organizations to which the Government is

"this Court has no power to
end the time. There is

a very good reason Lor the

Legisloture making this

provision, because the
wars giving of a notice of
appeal or -3 2
dppLLv&Ll

AAPP(..U.J.. agc

of murder or
has the SEe
the date of ti :
Once cthat notice uab Jee“
givan, the executlion cannont
take place until a oerbain
time after the hearing of
the appeal., If it were
possible to axntend the time,
it would be open 3 a
murderer, having fall=d in
one appeal, to give notiloa
azking for an exteusion of

: in order (o bring some
thaer mattar before the

i, or not agive the
notice uncil the lase wmoment,
in wrder to provide ifor a
Zurther exztensio: of time.
Consequently, the Legislature
dnliberately declared that an
appeal frowm a conviction
invelving a sentence of dewuth
must be made within the
prescribed time. Therafore,
this Court hag no jurisdiction
to extend the time for
&ppealing or applying fox
loave to aﬁpudl against such a
conviction,”

Howadayo percors convicted of murder in Jamailca are
provided with nwserous opportunities tu have their casesz
reviewad by the Judicial Committee of the Privy Council and

¢

a signatory.

the decision of Aeading L.C.J. in

Bo v, Twynham is applilcable to the instaant appeal and for

4

the reasons which are set out in that case.

There iz no jurisdiction in this Court to extend
the timse for lodging an appeal from a coaviction o murder
where the gentence pronounced iz to suficr death in the
manner authorised by law., For these reasons we refused

the application ior leave to appsal out of time.
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