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MORGAN, J.d.:

in the Circuit Court Division of the uun Court heid
in Lucea, Hancver on the Zlst February; 1989, before
Pitter, J., sitting with a jury, the appellantg lorris Miller,
was convicted on an iudictisent ﬁh;ch chavrged hia with murder
and sentence of aeath wasrlmposed. His applicatidn for leave
to appeal against that convictiom and sentence was heard on
the lUth October, 1594, when it Vas treéied az the heaiailg
of the appeal. "

rhe incident_frdm which tnis charye arose occurred
on tine evening oi cthe éth Decembérp 1988; at Mlddlesexj a
distract in the'ﬁarish 6f Hanover. .Qnere the appéllant, the
deceased Eustaée Malcblm; otherwise called "Culture® and two
eyewiLcness5es;, Beverley ah& Sonia Samuels, lived in the same
house_with each occupying sepdtaté:rooﬁag That evehing;

Beverley. sonia and the deceased had dressed theliselves
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prepar&atory Lo goiny out on the street. Eecause it ﬁas dusk

and¢ the area on the lane tnrough whlch Lney Weab about to'

travel was bad, Beverley had a llghtea torcn in her hanu ang

so was able to see what OLLL”Ied._ Tne deceased WaSs standing
in the ye: a whan the dp?@llant; axter @ f;lendiy nall to each
other, entered and went to hlS room; wn‘ch a5301nu a verandah.
vhe deceased followed, stooa at the dcorw‘y and addressed

the accused, "Moixis, you nah tdp go inna mi réom? Weh you

go inna mi room go trouble m1 tings f h? Whe ycu noh st cp

goh into mi roow and trouble ml th;nQSf " Thp ac;usa& gai id-

words which ware not heard and then Luuhea at tne ueceased

and grabbed him. He thhn push;d the cegedseo on to ne

verandah. The daccaaea mdvea bacnways ‘as ¢f Lo cet aways

but was held again and pushed into a co:iner when the appellant

pulled someth ng from hls Wulac 1n a qulu& motion and- i

plunged his nana Lowards the a;ceased who exclalmeapr“a stab

you stab ne_&1ppo° You ftab me you “now“‘ ’he.appellant

was seen to pull a Knlth from Lhe bouy of the deceased and

the sound of the u;bOu gushlng fzom the aeceased frighuened

the girls, who haaLlly r&n away.

he po;ﬂ ce axrmv;d at hhé‘sceﬁe.ﬁrtr in forty—tlve
minutes, received & reporc alg-dpp_;n anGed Lne appelldnt the
lcllow1ng nurnxuc wizile he was trhvelxlne o & manlbus “with
a travglling:bag_ Lo mOnﬁaao bajnﬂain Lhe aag was a plastic
bag with}vege?aplc Hdtter anc & woocen uanale ccoﬁnknlfe
with what appeaxed to be blood'taxns on the nanale,
When the posu-movtem‘was pexiormed ny
Dr. Myatt. bana he faund‘a clean 1nc @a wound on tnu ;ett
side of the, ch Ty Lne 1eft vent"lcle of Lne healt was cut

1 3/4 inches lcng and in has oplnlon aaabh was due ©o

cardiac tamponade as a result of injuries to the heart.
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The accused made a statement from the dock and said
that the deceased had cut hinm with a knife while wrestling.
The knife fell and as the debeased tried to rétrieve it, he
stabbed the deceased in aefehcefbf hinmself,

The appeilan: thus réiéad-the plea bi_selfmdefence°
However, the issue of provoéétion Clearly aroge on the Crown's
case,as the evidence unfolded that thé reaction of the accused
came immediately on the words of accusation of theft made by
the deceased. | |

Counsel for the_a@pellénﬁﬁwa§;gxante@mleave to argue
the singlerguﬁplementary grounds

“The Lcalﬂea ;rlal Judge failed to give
adeguate direciions to the jury on the
cspecific defence of M&nslaughtex in
that {a) the jury having made it
pellucidly. clear after retirxing for the .
first time that ihey needed a full under~
. standing of Manslaughter the learned
Trial Judge thereupon failed to repeat
and explain to them the elements of
legal p'OVOCdLion and in addition
;nco*reutly and. lnadequately directed the
ury that the only- evidence they could
90951011 consider as amounting- ek provo-
cation were the words ‘Man wey' you go in
a mi ropm go trouble me things fa' when
there was other evidence which could ‘
possibly lead to provecaition viz ‘that
the accused wan was cu: on his hand by
the deceasad and that zfterwards the
Geceaseu was going for the knife which
was on the floor ."

The circumstancaé whiich gave rise to this ddmplaint are as
fcllows: The learned trial judge1 in his surmation of the
law, dilectea them ©o the elements and effect of intention
and legal proébcation whiuse

"A deliberate and intentional killing
done as a result of legal provocation -
remember CoOwWh. counsel 5goke Lo you
aboyt that and I will come to that in
CGetails ~.is not murder. It would
reduce the charge...If you find that
the accused man stabbed the deceased
ancé at the time of the stabbing; the
deceased had no knife at all, was

‘. never in any possesgion of any knife
at the time and you reject what the
accused man i3 .saying; you say you
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“don’t believe a word that he is saying,

~you don't believe his story, but on the

evidence coming from the prosecution’s
case, you find that he was provoked into

"killing, into acting the way he diqd,

then that would reduce the charge from
murder to manslaugbter. In that case,
if you are satisfied and feel sure

‘about it then you may return & verdict

of guilty of manslaughter.”

He later gave them a full direction on the law of piovocation.

. BL the end ¢f the summation, in summarizing tlie

verdicts which were available to them, he said in part:

“if, however, you find that at the time
when he stabbed the deceased he was acting
under legal proveocation - and remember

I told you what is legal provocation -
then it would reduce this charge from
murder to one of manslaughter.®

The jury retired to consider their verdict and returned after

ten minutes with a split decision;“'The'judge enquired if

there was any area in which he could assist and :thie foreman

veplieds

_ '“Thé'manslaughter part of it, evervbody
~gidn’t get the full understanding about

- manslaughter." [Emphasis supplied;

The learned trial judge then dutifully re-stated what

elements amouhted o murder and, alsc, to an acquittal and

coentinued:

"if you reject his defence of seli-
defence: if you find that he wasn't

S acting under any self-defence, that

he wasn‘t acting under provocaiion.
+hen it would be open tec you to -
return & verdict of guilty of muzrder.
However, if you reiject his plea of
self~deferice but you find that when
he stabbeé the accuged {(sic} man he
was acting under provocation, ithen

you return .a verdict cf guilty of

manslaughter, and remember what I
told you, what legal provocaticn .is,

and the possgible evidence that you

can censider to amount to provecation;
+that . is the evidence of the accused {(sic)
man saying, 'Man wey yu go in a ni
room go trouble mi-things fa'.”

My . Hines submitted that . afier this clear regquest

from the jury the learned trial judge said nothing in ampli~

fication or explanation of the law of provocation,
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Counsel for the Crown submitted that the Judge had
interpreted the question to mean that what was required was
how could they find a verdict of manslazughter and in those
clrcumstances his further directions were adeguate.

It is apparent to us thau che jury obviously did
not understand the directioas on provocation and what they
now required was & further direction on ithe law of grovocation
which was the aspect of the casc which coculd give rise to
a verdict of manslaughitesr.

Such instructions, as the lzarned trial judge gave
therecafrer, were singularly unhelpful in their problemn.

Thie unusunl request required a full cxplanation again of
what is legal provocation and the :fhree elements which they
should look for to find it; the provocative act, the logs

of self-contreol and the immediate retaliation, how they arcse,

their effect and how they could treat them. Thig was not
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Gone and the jurois retired to the jury-room still ignerant
of thet aspect of the law. In those zircumstances, we feel
that the jurors could not have applied their minds nor could
they have given full consideration to the issus of provocacion
as to whethier or not it arose in the cuase, aad, if it did,
whether it atiracted a verdict of manslaughier.

We find that thore is merit in the submission of
counsel for Lhe applicuant as the issue clearly arose on the
Crown's case. We arc unable to say, in these circumstances,
that the jury, properly directed, would necessarily have come
to the same conclusicn. For these reasons we allowed the
appeal, set aside the verdict of murder, entered a verdict
of Guilty of lManslaughter and imposed a sentence of twelve

years imprisonment at hard labcur.



