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This is an applicacion for lea = Lo arpeal against convic—

tion and genitence »f deats in +the Clersondeon Circuit Court on tho
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Sl Gay O april. 1388, scfore Harrisor . J. and & jury for the

murtcs of Herdina Thomas on the 17th dar of Cotober, 15Hv.
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O pread was Jdelermiinsd by e jury ompanclled

for the puwrpese. Yhis issus was resolved against the applicant
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Dtrey, a consultant psychiatrisi,
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and 2 poilice cificer who Lad spoken itk tha apopiicant up Lo Who

Fh

day of the orial., The trial of this lssue becanc neCossary
bicause on provious arraignments +ho zpplicant remained mutc.

Dx. Gtiey had
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©St Gue invervicw with the applicant lastiag feo:
2 nalf-hour during which tho docter said tha™ vho sppiicant

Lnswered every quostionaput o im brr Lo Cid s0 guardedly and
relevanitly but oniv after he bad repeutod oach cuesilon., It is
clezr, tharefore, Lhat not very many Juestions could bave bheon

asied in that time cpam. The jury docided that he was muee of

2lice and thcreaitor @ nury was cmpauciloed Lo Lry ihe applicant
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op the capital charge. Throughout the entire proceedings the
zpplicant remzined mute and kr. L. Diggs-White, who appeared for
the applicant, mzintained he could get no instructions from him,
The evidence spoke of a bizaxre Xilling but having regard
tec the qecision to which we have come it will not be necessary
to give any detaiis.
Two of the three grounds of appeal filed and argued relate
to the trial judge’'s treatment of the issue of insanity which
wos roised only upon counsel’s suggestion and the third ground
dealt with the guestion of provocation based on an extra-judicial
statement atitributed to the applicant but not adopted by him.
These grounds of appeal, unrclated as they are tc any evidence,
are altogether ummeritorious. it;is trite learning that the
canus of raising and proving the insanity of an accused person
rests upon the deicnce which must discharge that burden on a
balance of probabilities., The burden cannct be discharged, as
was sought to be dome in this case, by canvassing the opinion
cf witnesses as to whether ths killing must have been the work
of a madman. The Court appreciates the proedicament of counsel
who was left entirely on his own without any instructions from
his client. But tﬁat does not alter, in any way, the rule that
the burden of préof rests upon the defenco.
With the Couri’s urging, Mr. Daly formulatod the following
ground for consideration, viz:
"The fact that tvhe applicant was examined
as to his fitness to plead reised the
inference that his defence may well have
been Diminished Responsibility and inas-
much =s that defence was not raised the
result may have been & miscarriage of
justicoe,” jﬁf
Counsel for the Crownm, apprecia?igg the validity of this con-
tention, raiséd no cbjecticn. -
Members of the bench who each spent many years as members
cf the Officé ci the Director of Public Prosecutions recall that

there was a2 system whereby, at the instapce cf the Department,
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PCor prisoners were routinely examined as to their fitness_to
plead and also to ascertain whether e priscner’s mental responsi-
bility for his zcts was substantinlly impaired which could enable
the defence of Diminished Responsibility to be raise&. The
megdical report would then be supplicd to Defence Counsel. We
icaroed from counscl for the Crown that sometime age there“was
an ondeavour to soecure such a report but there was a2 lack of
ovidence so the cxamination was not cerried cut.

Having regard to the evidencc.ef the killing, the subse-
guent conduct of the applicant as well zs his performance when
¢xamined by Dr. Gticy, we have strong reservations as tc whether
he had a fair trizl so therc may well have been 2 miscarriage of
Sustice.

in the circumstances, we have treated the hearing of the
appiicatibn for leave to appeal as the hearing oftthéfappeal.

The appeal is zllowed and it is ordercd that there be a new
trial. appropriate steps should be takon to Geal with the Areas
of concern, that is, adeguate examination o determine the issuc
cf fztness tc plead as well as his mental respcn$ibility for the
killing before the case is re-listed for trial. It would scem
Gesirablce that the same counsel be not saddled with the responsi-

pilivy of having %c conduct the defence = second time.



