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CAREY, J.A.

In the Circuit Court Division of the Gun Court held in

Kingston on 22nd lKovember, 13%0 befo

(T)

. Panton, J., and a jury, the
applicant, after a four «ay trial, was convicted of the murder of
Benron Sutherliand. It was alléged that ir. Sutherland was sheot to
geath on 2ZSth December, 19389 by this applicant in broaa daylight.
Sentance of death was imposed as iz reguired by the law of this
counctry. He now segks leave to appsal hisz conviction.,

The Crown's case, as the lsarned trial judge corzectly
cescribed it, was 4 simple one. 7The circumstances of the actual
shooting were relates by one witnsss Clive Dewar, and there Was
SUpport in material particulars from ancihsr witness Elaine Sutherland,
who was the sister 2f the slsin man. According to Dewar, while he
was in conversation with four ycung men including Benton Sutherland
on Lacy Road in Kingsten, a bicycle approached with two men on it,
cne of whom was this a plicant. He was baing carried con the bicycle
by the other man who was & stranger to the witness. The applicant
appeaared to be setrtling himself on the bicycle when Dewar who had
rmorznt2rily taken his eses off the men, heard a sound as if something
wad fellen, It was a gua which hagd fazilen onto thne roadway, about a

yard from the kicycle. 3iveryone scattersd. The appllcant retrieved
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his firearm. By then, it appears that while tho witness went in one
direcrion and hid behind a board-fence, the victim ran in the opposite
directicon but unfortunately towards the applicant. When both men
ware about twenty feet apart by the trial judge's sstimarion of the
Cistance indicated in Court by zhe witnass, McLeod cried oun -

*den’t shoot me, Buckeo.® That was the sobriguer of the applicant,

inc applicant rolcaszd the safciy caten and discharged sevaeral snots
at butnerland who rell te ihe ground Llesding from several places

cver fig body. Th@ applicant ant his companicn then disappesared,
The support of which wo spoke, came from the vicrim's
sister, who roesides on Lacy Read., At abour thait time whiles ar The
front of the premiscs, she hoard the sound of guashous in the street.
Immediately she saw her young son ruaning towards her and he gave
her some information. She rushed onto the street to find this
applicant conironting her. H= had a gun in his hand. Prefixing his
remarks with an obsceng word, he demanded to know where she was
going. Thus menaced, she made a detour, in the course of which she
heard more shots being fired. £She however, cnded up where she had
started and was in time te ses the applicant returning a gun to his
walist. “Thereaficr, in thé company cf ancthor man, the applicant
l:fv the gcoene, She went onto the street., There she found her

brother bleeding and moaning loudly. &She rushod him to the hospital

Gilmeore Jimpson came upon the applicant in an area in Kingston named
Dunkirk, He was standing in front of a Toyota motor car which was
parked on William Strest. According to this police officer, the
applicant removed a fircarm from his waist, andé guickly entered the
car in which he sat in the passenger seat in tho front. The officer
went up to the car, obterved that the floor mat was rumpled and

extracted a Smm. pistcl from benecath it. The magazine contained

e€ight live rounds. The applican: then cbhserved - "3 know vuh qgwine
e
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s&h it bzlong to me becausce you f£ind it ubder the mat.” The
applicant as wegll as two men who were then seated in the back and
ahother man who was ongaged on & job on the body of the car werse all
arrested and charged for illegal possession of ths firsarm and
ammunition.

The post morram exeminetion confirmed che fact thait tne
number ¢f eatry and exit wounds, ths pathologist Dr. Petricia Sinclair
Be also roceived the firearm ana armmunition found in the applicantis

posscssicn.  Yeosts carrisd cut by nim showsed that the bullots taken

from the body of vhe slain man were fired from this firearm.

t

th January, che applicant was arrested and chargad for
the murder of Benton Sutherland. On being cautiocnea, he is recordzd
as having said - A nc me ah deal with that, a2 me lawyer.“

sun of which

o)

The applicant made an unsworn statement, th

was that he was nowhere near Lacy Road nor did he shoot anyone on

i1

1,_.1

29th Decembar. He ¢ 2d @ witness Lennox Rodgers who operates the
garags where the applicant was held. He confirmed that a gun was
founad by the police in the car on which he worked and that the
applicant worked at his garage. H¢ acknowledged alsc that the
applicant was ons of the persons arrssted for illegal possession of
the firearm waich tho police vecovered. He did not agree that
anyoie was in the cay winile he worked on i,

wE must now say somathing about the icentification evidencs
in this case. zouh witnesses who testifisd in this regard knew the
applicant. bawar-gave (D3t pariod as six o saven meonihs, anpd
stated as wall that no would see him onte or twice in 2 weak. He
sa&1c the last time e had seon hin was sone four 10 Five mohths

prior to thg incident. 7Thar scemed odd, and the possibiliv is,

F i &

that
che witness meant four to five wacks befors the incident.

Elaine Sutherland spoke of kaowing the applican: over & aine to ten
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month perice, and the last occasion when she saw him was in October
in the arca of Lacy Read, viz on Portland Road.

S50 far as the duraticn of o

DS2rVATIOon was concernsd, Dewar
mentioned a period of [ive minutes or less. Elaine sutherland aid

oL slate any pericd of vizwing. Zut she spoke of twe occasions

Wiathe respect teo ¢istance from the epplicaat for obssrvation,
Dewar was, on the evidence, nc mors than wenty yards which was
pointed out in Court. Elaine Sutheriznd confronted the applicant
and observed him through the fence, a distance of nine feet away.

We would repeat that the shooting took place in broad
daylight,

Hr. Hines, in his grounds of appeal, challenged the trial

judgs’s direction on what ne characterizsd es tha crucial factor

raentifies,; was that the trial Judge failed Lo point out to the jury
o my T - = . - i &3 . ~ -1 -, - - am ] d 4
-8 weaknesses of the igentification evidored GnG any aifficuliies

hg identification,

Counsel was however, Ciénsirainad oo conceas that the Ciiociionsg

rhough crief, woere APPIOpristo to thoe clrscumsrtancs

0
¢

ih our view, so for as the mhvsical conditicns went, these
Presented no cifficultie These were not conditions which

rendered identification or recognition problametic., Tn sum, there
Were no weaknesses which needed igentification or elucidation. But
if there were, we think the learned triail Jjudge dealt with them in

this extract at p. 232

T 5O, HMY. Foreman and Members of

the Juiiy, in considering this guestion
Sf identification you bmar in ming
what I hava alreacy said, yeu consider
the details given by whis witness as
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acrtually indicated in the
ccurse of ihe hearing. HMorwover, ac mentionad also the time, 1.e.,
five minuvics, or less. Learned counssl was perfectly right in his
concession that the direcctions were apprcpriate. We would add that

they were adeguate as well.

l
.

Another example of the deficiency in the trial Judge’s

i

gd, was stated thus:

ﬂ

summing up, which counsel ident

13

L. The learnced Yrial uuogc

direction on the crucial factor cf

identificaticon was lnadequats in thacs

(aj he feiled to give a warning of
the support if any, of the
identification evidence which
could bo derived from their
rejuction of the alibi; in
particulzar he failed to point
cul. Lo the Jury chat falsc
alibis may be pur forward for

ES 2lso that

Pros ;b .l i accused has
Told » 1. where he was

nowhere near Lacy Road. That siatemoeni, 12 is believed amounts +to
an alibi. In England, when zliki is the dafener advancsd, notice
is reguired to be give:. That notice, if it is to enable the police

to investigate and verify it, calls for spoecifics of place and time.
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a judge ig EXxpecred g Warn the JUry againgr using tche fact of &p

In

2jected falsa alibi as €Vidence that he Was wherc the Crown'g

e

Wiltnosses a48scrt he Was ar the Raterial Lime, Thus Widgery; LCJ.,

in R. v, furnbull & Ors, {1375 3 All E.R, 549 ar P. 553 saig
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Pecifag Place. oy HCCuswa is, ip our judgmenty marely
f*éenying the charge, Accozdingiya the warining oréainsd in
R. v, Turnbul} (supraj ig Bot calleq for, It was not Decessary inp
=T dUINDUjl
the instant case.

At all €vents, the learned trial Jjudge gave Proper Giractionsg

o the Jury wizwn “ESPECT te theip Consideration of the defence. At

P. 224 the tyiaz Judga guidea the Jury in thege WOrds :
Y Now an ACCused persen who says ,
“haT 2t Lhe cipe L an offence he {
was @lsawrare, STLS up whas ig - ¢
LnowWn as an 2lipi: ang whery apn ‘
eCCusen putg LOrward an alibi, oL 1
thor L0 burden op that accugeg '
to o the alibi, -1 you aceepi,

B vou Cept ono 21ibi, ie.w,
Lha “WARLS, than you
nav Rim, xf You douni
1. 1.= s 15 4 doubt as g
whether or 0T Ao wag whera he
Said he WES, you will nave o
QCQuit hig, too, if ¥ou reject

the alibi, thas do¢s not RCcessarily
M2an that he has to be Convictaqg,

He can only be convicted if the

Case for the Prosscution makes yoy
the Jury feel Sure; and the aros

of the case whiich ig Crucilal, is
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The jury could not have besn in the least doubtit that no support

whatever could be derived from their rejzction of this “alibi.”
on the issug of identification of the applicant, we

conclugde that the Crown's case was & powerful cocne. Additicnally

3

che idenvification @videncs deviveo suppori from the finding of the
murder wgapen in che posssssion of the applicent within a

comparaxTivoiy short time of the murcsr, Wo Use ke wWoid Support
deliberately., We would regord the zpplicant’s POssESS510R O suceh

incriminating ¢videncs &3 on odd coingidsnces and nou CoOrrolorinicn

inal cround argusd was in the following IOIE;
=

araed Trial Juage orred
In not ascertasining upon Tha reiurn
of the jury after 42 minuros of
celiperation as to what was the
specif:c problem they had encounterad,
whethey in law or in taci with tho
evidence of the two crucial prosecu-
tion witnesses and so mere=ly gave

brief repetitiocn of hisg original
directlons and as a conseguence it
1s impossiitle to state whether
what he said did or did non
resolve the problem of the jury.®

The circumstances from which this ground srtams sre these. The jury

after a ratiremz=nt of ong hour aad TwonLy-iwo miautes, refurnsd to

say ithey had not arrived at a verdacrs. 7The following colloguy then
g

TOREMAN: MO, Your Lordship. We
zrs having somz dilffzculsy.

His

LORDEHIP:  Just & momsni, Jjusi & mofent,
Just =z momgnt. How, I really
did think whis was 2 simple
cazse. anyway s thers any
BLE the cass on which you
yeguire, ycu think furthsr
directions from me, any area
of the casey

erhaps on the guestion

POREMAN @ I thinx perh
ratement of Mr., the

of the s

WO Primary withaessas,
Mr. Dewar and Sutherxland
Z'IS _
Lo :-122 Ly, Uewar and Miss Suthsrlena?

”D:ﬁdm Vg .
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Spe kln the truch &
thie sbatzmen+ of tho

he was net ;ne*é; i
they are Sp=2axing ¢
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" If you find that they arc no:
speaxing the truth, thes proper
verdict 1s not guilty. ZIf you are
not sure if they are speaking the
truth, and you are not surc if they
are mistaxen, or if you find they
are mistaken, the proper verdict is
not guilty. I cannot make it any
simplier.

Now, you are &ll intelligent
people blessed with commonsense,
this is a simple case. You cither
accept those wiitnssses who say they
saw him oy you con't. It is as
simple as -that. &and wherever you
are not sure, oot guilty is the
verdict.”

He then went on to a=al with the other arsa of difficulty, viz the

¢

gugstion of a unanimous verdict. There was no argument before us
impugning his assistance 1n thet regaréd. WwWe see no basis for
challenge in that regard. Thay returned to the jury room with these

parting words which were directed at the difficulty raised by them:
" So please go back tc the jury

room and consider whether you believe

them, the witnesses, Dewar and

Sutherland, or you aon’t believe then;

whether you find them to be mistaken

or not.”

ir Hines is therefore in error when he

W

tated that the trial judge
had not ascertained the specifiic proklem. As we have demonstrated,
he most assuredly had acnse s0 and his directions thercafter were
sufficient to focus their attention on the consideration they should
pring ve bkear on the difficulty which they had identified.

He did sc in lucid terms. What ne sald was adeguate and appropriate.

H

In our view, ad cannot bg faulted It appeaxrs

¢t

¢ us that e had mads
the positicon so clear and understandaple that the jury returned in
ten minutes with a unaninous verdict, We think that verdict was
justified on the facts and we can find no warrant for interfering.

We would add, that on a consiceration of the summing up as
a whole, the learned irial judge laft to the jury not only all the
issues raised by the cefence but also the issues which fairly arose on

the facts in a manner that was falr, clesr and adecguate.

The zpplication for leavs to appeal is accordingly refused.



