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IN THE COURT OF APPEAL

SUPREME COURT CRIMINAL APPEALS NOS. 21, 22 & 23/87

BEFORE: THE HON. MR. JUSTICE ROWE, PRESIDENT
THE HON. MR. JUSTICE CAREY, J.A.
THE HON. MR. JUSTICE DOWNER, J.A.

REGINA

¥S.

NCEL PHIPPS

SHAWN TAYLOR

PHILLIP LESLIE
)

"Mrs. M. Macaulay and Mrs. Patience White
for Taxbdﬁ and Leslie

Mr. B,TMécaulay, Q.C. and Miss Portia Nicholson
for Phipps

Mr. L. Hibbert, Director of Public Prosecutions
and Miss Y. Sibble for Crown
.;l

April 25-27; May 2-3 and July i1, 1988

ROWE P.:

I+ was an evening of apparent domestic bliss. Kenneth Witier,
his wife and three children spent an unremarkzble evening together on
November 10, 1985 and retired to bed at about 10 p.m. Husband, dressed
in his undershorts, shared a bed with his wife. Sons, Kenneth and Sean
occupied separate bedrooms. This was the picture presented by the Crown
in the trial of the appellants for the murder of Kenneth Witter before
Ma{q9!m {:_and a2 jury in the Home Circuit over a period of Ten days

culminating in Their conviction and sentence to death on February 13, 1987.



-?_appeals in.a nanner mos? he!pful fo The Courf

'bfin The roo bu+ couid noT see who did whaT.z;__e -

' from The wa{! and sazd

Counse!, aT consnderable personalgsacriflces conducfed +hese o

Kennefh W:TTer Jr,, an 8 year oid S:x?hvGrader In an esfab!zshed

{’enfnPreparaTory School had a ?oofhachc aT ?2 30 a,m‘ on November 11 %985'and-'
”7'eb}he soughT solace |n hns parenfs* r'oom° lhey medlcafed hfm and r‘ehevedb
i he re+urned To his roon and fell asieepo_ Thts mmndene lnCIdenf was . .
i 1mpor+an? fo The Crown s caee becauae lf af was bel:eved Kbnnefh W;Tfer Sr;:'
::was a!:ve and well up +o 12 30 a m,.on November Tin_ Mrsq W *fer gave .5'>ab

alneV|dence of comforf;ng her young son and sendlng him back To sleep

The broad sweep of Tho prosecu?;on s: case was Thaf af+er 'f: e

'___1 a m._Mrs W;TTer awoke To observe a mosf btzarre scene. lhere was a

'-fboman sfand;na |n The bedroom on her husband‘s s:de of The bed w:?h a gun

.H;n.in h!s nand po:ntJne aT ber husband who was Trussed up w:fh boTh hands
'bff Tted ben:nd hls back and h:s Teef Taed ?ogefher He ‘was” Iafer gagged,_jAnf;:
.af_second man whom she :den?;fied as +ne appei!anf Phlpps ordered her To pu+ |
'-;:her hands behlnd her and usung some‘bra§ and neckfies he Trghf!y fas+ened
"ﬂ'her hands and h r feef. A demand was made for money by The gunman bes:de

”i”her husband When her husband d6ﬂ!”d ThaT Thev had any méney au home ?he

?;'ggunman gun ouffed hlm nn The headu; ThiS Was repea?ed +hree Timesq 7“
ﬁaer,_WITTer Sr, ?old The assa;lanfs To Take such Jeweiiery as fhey posseesed3f

' ~b 1and Feave Tbem aione.g;.rs w:ffvr cou!d hear *he moffons of men searchxng

Kenne?h MnTTer Jr‘° was brough+ |n+o The parenTs‘ bed"oomp +hen

ebafrussed up, aands and fee? and piaced +o Iie on- The bed The oider boy
'?.nibSean, was also brOJghT 1nto The bedroom fhen Tted UP and p!aced on. The
":':;3b_d The demand for money confnnued }lhese robbers ?hreafened Tc shoof ~;~'f.:
.Tnnfhe children af Tbe oarenfs dld noT d!sciose Tha whereaboufs of *he moneY'a5.7
iijenneTh Jr° orfered Thom The savzngs |n h%S plggyabaﬂk Wh!Ch Thev Spurﬂedvéﬁf-

7'1To add furfher Terror To The householders one man Tore Tho ?elephone wureff-ev" -




- YWell, this can‘f help you, 50 you beffer
_tell us.where the.money is or we are going -
" to shoot your pickaey" +hem’ and rape your: '
~wife and: ktll you Too M T

_ '_;;3This Threaf goT Them nowherc,; Then cne of The men; |den+tfied
':fas *he appe!ianf Leslie, Toek an eiec+rtc clofhes iron, plugged rf tnTo
an. elecfrlcai sockef and- when IT “had: hea*ed used The :ron +o’ burn® _
:_Kenne+h Witter Sr..over his. back He=nexf~affemp+ed-?o burnaKennefnfSr;viff
i;.n h:s face w:Th The iron._ Enraged Kenne?h Sr. kicked ou* a? Tho man
leih the. |ron knocklng him aga;nsf tThe wa!l and in shuff!nng To escape f*' -
iheufell offfhe beda--The-appeiian+~Lesli ':recovered hns balance ~came up
to Mr. WITTGF and: shof him in Thc Ieff ssde of hlS abdomen.. The bui!e+ |
passed fhrough The muscies .of! The abdomen and subcufaneous dlanhram The
: pertcardlum and posfertor wall of ?hc leff ven+rfcie of The hcarT The T
'.uppor parf of ?he iower lobe of The rlghf !ung and embedded 1Tseif zn The ;
-muscles :n The rIghT fourfh |n+ercos+a§ spacea. Deafh was due To shock
-.and haemorrhagc as: a resui+ of The injurlas caused by The bu[lef from
the: f:rearm. Affer the: 5ho+ was flred The men ran away.: S
+0n: +he Crown ‘s case af Ieas. +hree men . werc presenT 1n fhe house--'
onthat ntghf buf from The d:ffused acTIVIfy ln The house There couid
~have: been a3 fcurfh in+ruder Indenfsslcaflon parades were: held for alifv
ﬂfhree-appeflants;c The appellanT‘Phlpps was |den+:f|ed by Mrs, W1T+erf
;Taylor ‘Was |den+|ffed by KenneTh W1+Ter, Leslle was ldenT:flad by bo+h fd“J
Kenneth and Sean Witter. C i |
Sc:en?!frc Officers: of +he Pclrce Daparfmenf Tes?ed for

~fin§er—pr&n+s.: Ev1dence was: p!aced before fhe Jury fhaf a laTenT flnger-*"
- pr:nf |mpress:on on The elecfrnc iron: wthh fhe WIffers saud was- used

To burn- uhc deceased ‘when: deveioped and compared WES sdenflcai WtTh the 7:
~f:rger-pr|nf 1mpressnon of the iefT ia++le frnger of fhe appellanf Lcslie.-a
On :the |nner porfion of a Teiephone receiver found in ?he open drawer of )
thebedside Tabie, The flngar-prlnf experT found ‘and’ deve!oped a IaTenT
finger=print wh{ch-was-tdenflcai Td.The f:nger—prznf:1mpressxon:of-the“j*“

- left ring finger of the appellant Teylor. : From-the open.drawer-of;ax:




.”:_dresser ;n fhe WcTTers* bedroom, fhe flngermpranT experf Took a chocolaTein

e

Ctin on whnch was found a Ea+en+ f;nger—prlnf, |den?|cai w:#h The fefT

' g7olf_+humb pr:n? of The appelianf Phipps,fTF'T: £:'”ﬁ':':.w.”:n:“.. |
S The Thtrd p!ank of *he Crovn.s case.conSiefed of sfafemenfs
lao:i:ailegedly made by ?he appe!ian?s Tavior and Leslie, Wthh sfafemen?s
'*:v  were admnffed 1q+o evndence«;_ef[;V'“ s e
i ”1 Each aDpeilanf gave sworn ?GSTEWOHvH o _
The appe!ianf Phipps den:ed Tha? he v:s:fed The home of ?he | _rjr
_'_'..'..'deceaseci on November ‘H 1983 and demed 'i'ba'l' he was a par’i‘y '1'0 hls o
Ze'Kllixng, He cra!!enged The tnfegrt?y of ?he iden?tftcaTlon parade on
zlro The basxs Thaf the pottce had Taken away hls sdenfichafton card whlch
':-carrled hls phOTooraph ln hlS defenoe Tayior said he dld no+ know h;s iJ
co-defendan+s before h:s arres+ :o-did no+ parfacrpafe !n fhe k!!itng
of Mr,_wiffer and ThaT he was cruelly assauifed by fhe pollce beforo he

j;ffre-' e SIgned & pape‘-w wrsf:ng, The oonfenTs of wh;cﬁ were unknown To htm,_'fff"

ngo show ?haf a fsrearm recovered rom The body of one Narry Campbell was fo_-;'

'The Weapon usad To klii Mr WiTTer.: Tho Po!fce Officer had no knowiedge :ro.o.

._Of -H-”S weaponq I ” o i S
Ph"”? Leslxe sa:d he v1safcd +he home of Mr. WtTTer on a f'°€:

7oija+urday ln Novembor 1985 ;mmed;aﬁeiy DF%OF fo November 31, in company ofie_; S

'7jf Mr° WxTTer for saie,g He'sard +ha _A.,rkerer Took +he drug and asmed Them

.'-:e?o re+urn for The monev Th:s.Toey d:d a? 10 p m. on November 11 3‘Wasp
: and hlmself wore ieT xnfo The house oy Mr Wiffer and were escorfed Through

ﬁolﬁofhe Iavnng«room where Mrs°:Ws+T r and fhe Two sons were waTchnno Teiov;saon :
'olTo Mr. Wn++er s bedroom where he enferfalned Them To dr:nks.._dpon Thelr
e reques+ for Haymenf Mr wuffer refused say:nq fhaf ?he cocazne was noT
r;iworfh 525 OOC OO Tne;r rﬂouesf Tor fhe refurn of The coca;ne was deneed
'.er. W1+?er .ctllng Thew Thaf he had sen+ away The sTuff aireaoy-,-

"v iLeslac s accoun+ Mr Wff?er opened 8 drawer, Too& ouf a. flrearm and poinfed

“1.|+ at boTh or ?hem,, YWasp Took Two sTeps bacxward as’ if +o run and he,

R He calted aszs;m?ness an AssnstanT ommlsstoner of Pollce |n an endeavourv'-g_f;_-

.. :J;one Narry mpﬂ»l! o/c ”Wasp and offered cocafne va!ued aT $25 OOO OO To--‘-' h



Lesiie Turﬁed o go away, when he saw ‘Wasp .sudden!y pull 8 gun. frem
his wans% and. shaot- Mr, WIffera, They bo?n ran from ?he room passsng
Mrs. W1T+er and the Two boys sfr!! in The Elvang room._ Leslie sald
that on the. day of hlS de?en*lon The pottce went fo- THe home: of
Narry_Campbej[,;9Wasp;}-shgt.and;kgljed-lwasp_”and_reeeyeredta_f1reerm:i,f;e
.from h:s body., o _ . N
- Leslie testified that he was severefy bea?en by The poiice R

and in eonsequence he sngned a sTaTemenx which he di d noT make-and haﬂ.
ne opporfun;?y +o read,;and Thaf +he confenfs fhereof were. noT .rueo;,Heiuf{
denled handling an eiecfrlc lron rn The W:TTers‘ househoid -and. denaed
Tha+ he foo& par+ In any tncxdenf af +hose premfses a+ or. affer t ‘8, m,_}-"
on. November 11 1985 - P : _' _ |

R ground of. appeai _common To.all ?hree appellawTs was: Tha?
;; There we;Me\grave |rrengarr+y in The Trral in +haf dur;ng the summ;ng;ue,-'
Eé a erTTen ‘message. passed_?eTween +he +r131 Judge and. 2 JUFOF, +Fe confenfsee
e.of which were. noT communlcafed +o defence counse! or To The appellan?s

A+ 12 30 p m. on. The f:nal day. of Trfat, when the Trlat Judge
nad atmost complefed h:s summing-up and was: abouf to TaKe the luncheon
adJournmenT,_he"aqqreseed_qguﬂse{;fqr,fhegpresecufyenfapqeforafhe,defence;

Thus;_'

u.”f;cg-.:g=- -:'e;'MrLEAndrade;=Mrs;-Macau!éy;ﬁl3?-a R
' : S E have a message for -
4iss Bernard:about her mother,’
N ,.;ffs written on this. I am
.;jgosng Fo pass I? To her,- -
.:::..Mﬂf;ANDRADEr-ef'eYour Lordshlp pleases._-?5”J' g
'--HleLORDSHIP?' b Jusf :ndzcafed +ha+ I ...,.'*'
' ”Pa. MACAULAY Yesg SEr.ﬁ::i ﬂi
The nessage was fhen passed To The JUFOF Thnough The feremano_"
Then the trial Judge addressed +he Juror _
| THIS LORDSHEP Al r‘:gh‘i“? i
f JUROR Yes snrﬁ?

Counsel for:the: appellan?s submsTTed that +hss commurrication fo

the jury could have affecfed-fhe.due;cons;derafaon“of the appellanis® case



7:f miscarrsage of Jusface

by fhaf Juror or any ofher Juror fo whom fhe confen+s of The noTe wcre

'7r-revea1ed and fherefore fhe appe!lanfs”coufd nof be Sald To have had a

falr Trlai They confended fhaf alThough counsel knew The nafure of The ¥h~dd::”'

documen+ They were unaware of The confen+s ?hereof and argued ThaT The _.T

fundamenTaI ruie Thaf no cowmunlcafxon should be made befween Judqe and

JUFV w:ThouT The same brouch+ +o The aTTen+ion o* The accused and counsel

was for The profec+;on of accused persons andaanyvbreach wouid iead TO a 5f_”

Two reporfec cases were ro!xed upon by The appel!anfs._f}ndfh?]affh

R v, Samue} Green (1949) 34 Cr. Appﬂ-R 33 affer ?he Jury had reft

?hey sen+ a cemmun!carion ?o +he Trlai audge who received i? |n hts

Chambers and senT an answer To The Jury wlfhou. comlne 1nTo Courf and
Ie?flng Tne par+|es know whaf The ques?:on and The answer were,:ﬁB;”The efdh”
Time fhe caSe reached fhe CourT OT Criminaf Appea! The Recorder had i

forgof?en whaT +he ques?ton was wh;ch hu had received fnom The jer and

d-: hss oniy reco!fecf:on Thaf |+ was a s;mp!e quesf;on whach he had already

dea!+ wn?h nn n:s sumn:ng up, was of no real help To The appel!aTe T:tbuna{;ff_"

ln deiiverlng The Judgmenf of The uourf ?he Lord Chtef Jusf:ce saad _shd'“"

'"Th!s Cour? and rhe u!VlS!Ona[ Courf has saad
S on-more than one occasion that- any communicaflon
»ﬂf;;ﬁbeTween a Jury and the presxdang Judge must- be ;__:5”
oread out in Court, so that-both parties; the = e
3prrosecu+:on and:the: defence;_may know whaT The Sy
.thurV are: ask:nap and whaT;nSfThe answer,' . o

”]__liowed]

Augusftne Kach:kwu an lbo was conv;cfed of assautflng a polzce

offncer occas&onang To hlm acfuat bodn!y harm._ ln The course of h:s Traai

he den;ed The assaul+ Af er: re?tr:ng, The Jury re+urned w:fh a wr:?%en [hlf:rr

"'[ noTe whlcﬁ was read ou+ by +he*Fbreman,. There was a mtsunders?andtng by'e_h_;'ﬁ

------

d'*} The CourT as ?o Thc purpor? of'fhe“nofo wh:ch had no? been shown fo The

Judge or To counse% 57WInn L J made IT clear Thaf Immedfa e sreys should

always be Taken when a nofe ss rece;ved from The Jury, To show The Terms of e

The nofe To boﬁh"counse[ 1n The case,: R v. Kachskwu {19673 52 Cr, App.__-d

538 af 541 The deClSion |n Thxs ease d:d noT Turn upon The lrreau!arzfy of -



-7

- _+he nofe noT haVInQ.been.pasaed +o.counsei or: Tha Cour+ _

| Mr..H;bberT soughf To answer The appltcanfs confen+:on_ﬁfii
by submlf+anc Thaf There s no: general ruie ThaT a commun:cafnon be?ween
Judge and Jury in fhe course of a Traat ucu!d crea#e such an :rrcguiartfy
that any verdrcT dellvered durtng Thaf +r|al wou]d amoun? no a mlsw-i"”'"' 

Carr!age Of Jusflce. He submnTTed Thaf communICaTzons passing. be+ween et

. Judge and Jury concerning ma?fers direcfty aff~c |ng The-verdlcf~+o-bﬂ'-?“

grefurned by The Jury were: aII par?-of fhc Trlal and such communicaftons

-_ncou!d no+ properly be made in: +he absence of w‘"hsa accused and ”IThOUT

aiiownng counsei To commen+ upon such commun'ca+|ons._ He sald The

|nsTanf case was. dfsftngutshable from P v. Green anc R v. Kachtkwu -;_?if

- supra as ?he communlcafaon befween Tho Judge and Thc JUFOF had no+hing ff.
to do W'Th any aspecf Of The case. and could not arfec; the. verdch of. fii“'

5..The jUFY; and he refled upon R Ve Lamb (19/4) 59 Cr App,_R 196 and

R. v. Fur[ong (1949w50) 34 Cr, App R 79 in supporf of hlS submlssnons,':_

Deal:ng flrsf WITh R Ve Furlong,’a case ;r which +he .;ﬂ:a:.__,

' communicafion arose. afTer The Jury 's. re+:remenf Godda d L C J sef,dhtic_nj
the rtghf pracfsce To foiiow in fhece words

“If 3 JUFY; wnen They are con5|der!ng their
_:“verd1c+ ‘wish to-ask a question or -o have
_“more informetion or to make any request
: f[:abouf the. case, They. should douso.:in open,
_'g_courf, and the: Judge should answer. in open . -
';zcourf in:the presence of the prtsonera A
Jury smay, of courss;’ put the request info
C - writing ort be asked: by the judge so fo.do,
byt the. communscaflon should always . in: such:
e case ba read and answered in. open courf.“_"

The irregu!ariTy complatned of iﬂ R v° Furiong was. +haf Tha  ~ii

Jury 5 wrl+fen ques?ton was answered by The JUdge 1n wrlrlng w|Th0u+ The _¥{' .
Jury bewng summoned back fo Cour* or #he queaT*on and answer being shown'”ja
fo- The accused and counsel before verd;c?' The COJrT held Thaf *haf
par?ncu!ar ques?non could oniy have been answe ed lﬂ one way, nc#
'admiTTing-of any argumenT To The con:rary and |mmfdxu%eiy affer verdtcf ?isﬁ.

+he Trla! gudge had read ouT boTh quesf:on and ansuer ln open Courf

L



S _8_ e

: Thc Courf agreed Thaf ;+ wouid have been beffer if the _"

'1 Tr;af Judge had read ouf The quesfaon and answer before verdicf buf
f.wenf on: To cons:der The consequence of *haf fal!ure To acf sTr;cTIy

':-n in accordance wnfh recognlzed procedure Lord Goddard sald

”7~s“1+ :s lmposs;b!e fo say ?ha? every
arregularrfy is a ground for’ quashlng
'-1; a-Conviction: Seaess; The Court must.
.f cons}der whether it is an’ irregularlfy L
whloh goes fo The rooT of The case ;...,.f" Lo

[Furlong s appeal was drsmfssed]

in R v. famb supra The Jury hav;ng re?zred sen+ a nofo +o

;The Tr:af Judge saysng +ha+ They coufd no+ reach a unansmous dec1510n,_.

f;The Cierk of 1h° Courf on The lns+rucr;ons of The Judge enTered The JUFY

i

'”z.room and insfrucfed fhe Jury Tha? They shou!d confnnue ?o Try for a if ;“"
redd_unanimous verd:cf IT was heid by The Cour+ of Appea! Thaf fh:s ne?hod
"f.f of. procedure uas a na?eriai trreguiars?y Jn 1he case and The appeaf was

' ﬂiaflowed ln det:vering Judgmenf James L Jo sand

’lf zs necessary as a maT?er of pracflce for
sl ;_The Jury to- be.able:to send a communlcaflon o
- fhrough the Jury baififf o the judge,  What o
- is of great importance is. that ‘any communtw3gg;':?
©Ucation should be made known in. open court i
_cdv'pubilc in the presence of “the: -accused: person,
RS legat represenfa?sves and ?he prosecuf:on _'
Ul?ﬁ,so 4‘haf There is: 0o’ secrecy o

Nany of The ear!:er cases were conSfdered by The Courf of Appeaf B

Cinl R vg Rose and thers (1982) Aff E R 537 Affer a very long frsal

~ﬁnThe JUFY re?nred for several hours rn The course of whlch ?hey senf a noTe_:a ””-':
':-To The Trial Judge asklng for an AeZ Drrecfory of London._ The Trlal _ |

- Judge refused +o reassemb!e ?he pouri‘ and insfrucfed hns C!erk To advsse
'5ffd;?he Jury haf ?He answer ?o Their requesf was "Nof IT was subm:TTed on -
'.:cr.iappeal ThaT %he acTzons of The Trlal Judge Infrﬁnged %he prlnc:ple Thaf aifi." 
.zcommunnca%son bcTween Judge and Jury reievanT +o The !ssues shouid Ta&e _:

:dpface :n open Cour+ Of Thts subm:ssaon Lord Lane had Th:s To say

"“So far as This courf is concerned we are
qu:Te cfear in our: mind’that: tThe: correcf

- course for’ %he Judge to have adopfed was
“to Jnforn Counsel wha? had’ happened of:
The requesT ?5aT had been made and -|f__



"necessary, as iT would have been in These -
. ‘circumstances, To reassemble the court fo o
hear what counsel had to say about this
. . régquest.” - On the other hand, if this~
- particular irregularity had stood.on its ;'-
. own, we-do.not: Think that +his court would”

have interfered.  We doubt that it was-of - S eemrriipn o1

sufficient ma? e.ielify;_'if‘iT was maferiai;
othens it probably:would, on ifts own, have _
- been a case-for the applica*;on of-the provsso _
' ~TO $4. 2 (1) of The Crtminal Appeai ACT 1968 e

- Both Lord Goddaro and Lord. Lane haQe .expressed the view that
the Cour+ musf Take ;nfo consnderafson The ma?erlaltfy of The commun|cafion
be?ween Judge and Jury whlch dld noT come:. To The n0+|ce of Tthe: accuscd
and counse! in order fo defermlne Tﬁe effec+ of The |rregular7+y._ ‘But as:
Mr. Hibberi' rlghﬂy pom'i'ed ouT aH The cases rev;ewed hereln have
arisen OUT‘OT communicaf:ons afTer The JUFY have reflred and ail were
relevanT +o *he verd1c+ whlch the Jury Were requ;red o refurnqauA:?'”z-“"’ﬁ.ht
communlcafson which. has ho: bearlng on The case, wht”h is personal.?o a-
Jurer, and.is: made openiy ln open COJrf wxfhouf a T?nge of secrecy,
cannot- be g;ven equa! maferial!+y fo one’ whlch 15 drrecfly connecTed WiTh
the case. Counsel :n %he |nsTan+ case were aware #haf fhe trial judge
held in.his. hand a nofe concernnng Tbe Juror s moTher They dld not seek
1o see the. contenfs Thereof They assenTed by Thear repl:es to the trial.
Judoe To The course:he-proposed-fo adop+.and;dld_adopf_rn passing The---
nofe to The JUFOF Gefence counsel d d noT Than remofe!y conceive Thaf any
preJudrce To The app!tcan+s case. couid be 1nvolved - We are of The - [11;"
 opinion that the comunicstion the subject of complaint was fofally
immaferiaI;”qfdaqef;anﬁ:cqejq_no?;have:prejpdiced-The;interes?s;efifhe.ﬂc.:d
appellaefszandgdid:nef_lead'fe;a;misear;jageaof:jusficel;,kccerding!y;ﬁﬁe;r:?
find,ﬁO:meriT-in}fhiﬁ[sroﬁﬂd:of appeai.e}'. . e

| - Evgdence was “tendered. ThaT De+. lnsp Harrison-and:
Woman- Consfable WIliiamson attended: a+ premtses 177 Tara. Crescenf Edgewafer ‘
at-8:00 a.m. on: November 11 1985 Def !nSp Harrlson dusTed severa!
articles in Tnose premtses for Ea+er+ f:nger-pr|n+s,' On-hls instructions

and in his presence W Cons, WIlilamson phoTographed The IaTen? firger-print



| lmpress1ons She'produced negaflves and The phofographs deve&oped'_d_effsj;

Therefrom af,iltal whzch were adma%fed In evadence.. Tpe finger-pr{nngﬁ{uo-'

:_ oi‘each appelian+ were faken by De? Sg+ McCaEia on C I.D, 2*1 Forms tn'

' accordance wx?h‘+he prov;s:ons offsec+1on of fhe Finger Prsnfs Ac?

_::These Forms whsch each apoe[lan? ‘d_were ?endered An evadence.‘ﬁxigerejoe"

| o Def Insp Harr;son who had for Twenfwawo years prlor ?ngrial been

5543:;engaged excluszveiv ln +he s?udy and prac?sce of;ldenf1facafson by means

. oe_of f;ngerwprinTs compared The phofographlc eniargemen?s of +he !afenf

'i_e'flnger—pr:nTs szh The finger

-pr|n+s faken on ?he C I D 2-1 Forms by

’o,;_DeT. Sg? McCaila aﬂd deferm:ned +ha+ The fef? Thumb pr:nT of_?he m_”'

"*fLThaT +he fxnoermpr:nf of The iefT r:ng—r;nger of The appeilan? Taylor was

o appeltan+ Phtpps was [denfzca! To The IaTenT prlnf on The chocoiafe T!ﬂ,

'”-;taenfica! To fhe {cfenf flnger*pren?s developed on ?he Te[ephone recetver and

o Thaf“ﬁhe ieff Ixffle finoer of The apoelianf Lesl:e made a finger»pran+

";;11 11- 85“'

'*f.imoressson :denfrcal To ?hc Eafen; orzna devetoped on The ele rlc arona j‘g D

:The Several po:nfs

o 'Q?reeidehfifiedfehéfhgobohed;on:egeheéhofogrepﬁioiehIargemeht,;;,;_

..-1 RS S

}e-On TheATop rxghT hand corner of each pho?ograph was 2 prlnfed fegend ram:ng

"f"jfhe person from whom The flnger—pr:n;_was +aken and ?he parficuiar flnger

I represenfed ;n ?he phofograph Gver on +he ?op Eef+ of each phofograoh is

Iegend ldenfafylng The ob;ecf and The p{ace from whsch |+ was Taken.- Eacr S

' lof The Thrce oxh b:Ts was headed

'”Murder ComszTed 177 TARA CPESCFNT _“5;_]3*'"

ZP common

- counsel subm:T#ed fha? ?he appe!!aTIOﬂS and descr:pfnons:amoun?ed ?o nearsay f!:_ ?f

'_toev:dence and d:reof!y po;n?ed To each appelian+ as a perpe?raTor or co="' :
S perpefraTor of ?he mus der a[!eged!y comm;TTed on’ November 11 1985 lT was

'}_ submuTTed fur?her Tna? The w:fnesses who produced The exhlbfTs WITh Tbe e f -



P lthe evudence of v:suai sdenTlflca?lon was worfhiess.. It was satd Thaf fhe

1-1;;'_” S

\S.mounfed phofographs were ncf presen? when +he deceased was. sho* nor

. ﬁwere They presenT when De+ Sg+ McCalla Took The fsnger-prlnfs of

The appe!lanfs on The C. i D 2 1 Forms and Thaf The effec+ of Th:s hear-

say evcdence whlch Was ayailable To The Jury upon Thelr re?;remenf was

‘Tha? The Jury could have been influenced by fne appe!laflons and f-

,__descrap?aons af The Top of the. enlergemeﬁts.:

The argumenf is a nove! one in ?he face of a pracflce whlch B
has ex:sfed in Jama!ca Throughouf The professnona[ !lfe of each member

of the’ Courf The appella+lons and descrinuons p!aced on each cardboard

mounf for The purpose of [denflfylnd The documenf were. nof referred To _
_in evldence.i No- argumenf was pu+ forward en respecT of Them, and no

.- appl:caTton fo edtf was maoe. .:fchaln of evudence had To be es%abE:shed

+o " show’ +ha+ wha+ was found on The crlme scene was. fa:fhfuily represenfed

“before. The Courf : Slmnlarly c“chaiw had To be esTabl:sned Tha+ The person

. who! rol!ed +he fingerwprrnf on To +he C f D 2 ? Form had handed ?ha+ -ﬁ

Form to- The pho*ographer and fhe phofographer had fa:fhfu!ly phOTographed

from: fhaf documenf All These procedures were meffcu!ousiy execuTed and

. SuffIClenle proved.' ln our . v:ew The appel!aflons and descrtpT!ons formed

. ho par+ of +he subsfan?sve exhtb:f fhey were necessary lden+sf1ca+ion

marks and no Jury whlch had been faken Through +he sfrange world of r:dge-i

. endlngs, bifurcafions, enciosures and |slands" To flnd saxfeen rldgo

[N e P
:_.., et

charac?er|sflcs in co~1ncidenf sequence wouid pay any aTTen+1on or glve _

'weighf To The idenTIf[caTion marks on Top of fhe exhibifs

'"un maJor complatnT on beha f of a!! Three appellanfs waS'Thaf -

"“ﬁiQWJTnesscs had ne. credlb[e opporTunnTy To observe The s+rangers in the room

That nighf Thaf They made mls?aken tden?:flca+|ons on The ldenflficafson

‘ parades and ThaT in h[S summa#non The Tr:a! Judge d d noT dea! fair!y w;fh__

The weaknesses in. The :denftf;caf;on cV1dence In facf, ;T was Said he

.upgraded weak and worfhless evrdence of v;suai idenflflcafion :__-



'-'.sa:d she was abie To see Phrpps b@CEUSQ be was sfandlng |n The bedroom

Ti';face froth:_:v

'”“i:;;of The mao uﬁo.held.Tne gun._ Kenne?h awd Sean oorroborafed her accounf

'- as To fhe Dafhroom i;gh?‘ Aif Three wnfhesses sa:d Thaf There wero Two ;o;
.;: .bedS;de }amps in +hc room 8ﬂd Tha? ono of fhe 1n+ruders +urned on’ Thea{*i‘l

3v'bedszde Iamp near ?o Mr W:Tfer Thls tamp was {afer*niugged ouf so° Thaf_

...'  ;The roorfi' ofher Than from The bafhroom,ﬁﬁ-ﬁfﬁf
"ifoof hes paforTs he saw ?he face of +ho gunman as Tha% man was sfandnno
'o:rsghT |n fron+ of The bafhroom Fsghf !n The course of The rnc;don+ The
'ox;osaw +he face of Thafxma Toree Timos,; On fhe f;rst Two occasuons Thts
.offgman had a handkerchie'yfieo”over h:s ﬁoufh buf when he shof Wr..WITTer
'”'f,o;fhe handkerchicf feii from h!S mou?h exposnn -bJS whoie face-ﬁ- . |

B occasnons for approx:mafcly Two e:gh? and fzve seconds respecf;veiy

' fg.bafhroom and :n Thc bedroom,_;o?"'

| :o'o”on The Frgh+s ano he swufcned on brlgh? ftuorescen? Ezgh?s in hIS roon, -Hll:“f

The prosecu?ron a!legeohfhaf a bafhroom opens fnfo The

.bedroom of Mr. & Mrs, Wi?fer,_ On fha? nngh? ?he bafhroom door was

ieff aJar and +he efecT.lc f;ghf in fhe baThroom.was lefT on when The

i'!"l‘ers reﬂred To bed !ha‘l‘ hgh‘!‘ shone m'i"o ‘i'he bedroom. Mrso Wi'!;'i;er‘""'

L dlrecfly across from fhe bafhroom and The llghf shone on hlm. When Phlppsﬁ7ii
"35:To!d her :o puf her hands beh:nﬁ her, she Turned and Iooked aT him._ He w

'J;ZV-nad handkerchief +|ed across h:s mou?h bu? she was able +o see h:s

;upwards Mrsa W|+?er sa:d she did noT see The face

;?he elecfrxc Jron couldﬁbo pluoged ln+o Thaf sockef !T was unc_ear af
| wha+ sfaga ?he second bedsxde !amp was sw;.ched on bu# The W|Tnesses

o.fo,ma;nfained %ha+ when The eiecTrlc |ron was plugged in There was !:ghT an

Lnnofh?s evndence was Tha? ahen he'was +aken lnfo The bedroom

Kennefh sasd he saw_?he face of;Th_fappolian+ Tayior on Three

. These occas:ons Taylor was STandlng an The bedroom and‘J:ghfs were on rn fhef?’f

s Soan WiTTer sazd he was asl=ep ln hiS room when a man: woke h:m :?

.5:up and sayd-“”aydT uo, +his 15 a s?}ckwup.., Thaf man ordered h:m To Turn

i~..:"'-"1' o -

' :;saw a man whom he idenflf:ed as- Tho apobilanf Leslle wr?h a gun in: hss hand'fﬂf, '
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Two other men were' in-the roem but he could not identify them as they had
handkerchiefs ti&d up to their: noses, while Leslie had no covering on’
his face theni " ... v = o “

. Onh'the evidence there was a suf-f.ijcizéh_'cy- of light In +he' o
bedroqm-foﬁffﬁé?wffnessesSTOfobserVe_The:features’df their ééséiféﬁfé.*?ﬂnal'
There.wasgghoweyer,:nchonTinuou51viewing-ofgthéééjmén;as~+he Witheésééﬁ o
were_ailuplaced'on,fhe;bedcfacing-dowhWardS and at least bhé“wi#héssl'ﬁ-
was ordered nofmte-lookfa+ETheaman*whouwaSHimmobj]fsihgyhef;4:{h]a[l,"v
each witness had a:matter of seconds to-make, his or Her'dbséﬁvafibhrsti;'
although. the men were with them for: profracted periods of time, sstimated . )
by Mrs.. Witfer to be more than: one hour, ¢ Ss |

Descriptions were:given*fotfhero!icé€of-The'menjwhéf}h§a¢éd -

the Wit+ters?- homes: Kenneth:in-the: course ot  cross-examination’ said he' o o
described~fhefgunmanﬂas;black, with a sort of long nosefand'ﬁulginéfbheékéf; !
The man: who*.s‘.l.'_t;i't.e the jewe.1=lery..bo-x-,:whom-xennefm-_i.d_enfme&_. aéll="ragfiqi—“;*t ', b
was described: by him as very-black with a !ong*n?sé-ahd"abde”fwéifeéf'f?;igjl
tall. ;If-Kennefh?s-esfimafesof=heighftwanaccuréfe;-Théd féﬁ!o?iéou(d ﬁb%;z ?
have béen’ thc men. However, that may be, at an ?déh+ifi¢éffdh;paf55é héfd
fifteen days aéﬁeir;.fhe- killing, Kenneth ide‘nﬁ.ﬁedr+’he'-appel'i'an+s.Les; ie
and Tay16rg 71 | . ., |

eMrsseWitter maintained that she*?piqfthggﬁdlipe she Qéwionef:_'ill
man c{ean!y béf+Géu{d;no#=be'sure‘df-fhe oThe&sgj{$hé-affendéaffhreé
Eden?ifica?ién_parades-on.November=26;11985;#¢anthé‘firéfiéﬁd-fﬁffd pafé@esfd
she pdinféa to a man on the parade;: saying aT**héfsamaffiméiThé+ 5he'WaéA
not sufe +hat he was one ofthose. who-had' entered her’ home on the .nigh'l' of
November fi;ﬁ.Thosé:%wczmen.werexnofvsuspécis in the case. Kenneth ﬁif%éF“ r”
attended three parades-and pointed out someoné.on*éachﬂparadé;: In‘héking_ j'
the identification on the second-parade-he_poinfeﬂ:thsdmebnefbf”thh'hé then
said he was not:sore. That mén-wasinof-awsuépeéﬁl- Sean Witter gave an
acééunffdfﬂﬁhafﬂfranspiredcwheﬁlhé_aTTendeﬁfThé;Edenfif}cafioh'paradeg;:whﬁch“
exﬁia?ns*%he:a+fiTUde?6f~fhé*bffiterkconducfing{The’pafadé.“ When Séah waS ;__

being cross-examined this passage appears:



'539‘9 jWha+ descrtpTlon you gave a descr:pf:on

:of anofher man?

QWeIi The police off1cer, he asked me’
Cifolicould didentify any.of The men, so, SR
»oo L toldchim 1 could: identify one and he said
T ﬁ-ldenf:fy him: and try fo see if. you can, you_
~QW;ﬁcould |denT;fy The o#her Two Mosit L

Ff Sean rs bei:eved on Thls aspec* of h:s eV|dence, Thaf would

'-e_ explann why bo?h KenneTh cﬂd Mrs,.w:TTer were ca!ted on To parades where

“;_1havang regard fo ?helr earlser sfafemen?s ?o The poface They had !lffie

_.-'or no chance of makrng a pnoper zdenflfzcafion._ if:f:;__-l'ﬁl~”
An !nspec?cr*of Pollce on The verge of ref:remenf fnom The e'._*'

| 1Cons+abu!ary Force conduc?ed ?he Three lden+|fscaflon parades and gave

':efe;”evndence concern;ng Them. He conrradlcfed hamseif hope!essly on whaf

HfffﬂTranspxred in respecf of Ph!pps and egile

ﬁfef'-ihe 1earned Tr:ai Judgc Jn h:s genera! direcfbons To ?he Jury

v*_?old Them Tha? !denth?caison was a cr:Tlca! issue |n ?he case and Thaf

';fe;+hey mus? be saflsfled lhef eech arcused was posxflveiy Idenflf!ed AT_:

'"ff:epages 800~802 o. The Pecord he zs reporfed as dlrecflng The Jury *ﬁm#

“’“Mr Foreman andummmbers of fhe Jyry; The crux:
i of Thzs case is ;denfaficaflon ~The case Turns
Coontit: Elferally Turns on: ia,[ Because ifyou
- feelr safas.sed in your minds so that you feel
- sure that you' cen rely ‘on the ev:ﬁence ofi S
_;e_Mrsu Witter, of: KenﬂeTh Jr.- and Sean fhaT These e
twere The men in +he house’ +that nlgh? all S
... together tylrg up, ransacking, if you' are’. o
'jﬁfgsansfled .as-To: ?he;r 1den+|ficafion of These men'.,;
;_'*gTHen you wou!d no  doubt say: Th:s |s good enough
ngﬂ?o make me: .ee! sure.“}q@ T :

,?fAs | safd ?he criflcai résﬁe'rs';dénfrf!caf;on..«U-sa.=:~
. And, you' know, - daresay it's a matter for you, SRR
Cobut i daresay you wili think +that the Ii+fle<b0f S
. l;ev:dence, Kenne hg.iS very: imporfanf . Some o
"}a*Torneys descrlbed ‘im &g cufe as brighf CER L
_,‘.,lnfeiligenf, a matter for you; not lnferesfed in' 3_- L
0l the cuteness,butiden®t i1 say; underrate S

feroungsferS, noT ?eillng you how To Eeok a* The .fiz'j'f.jf

'VFeridence.ﬁ, i

;tfngoj | go back to :denffflcafion Where the i
" evidence: of +he prosecu?:on connecf:ng The : 'f '_'
' accused to the crime rests wholly =in thig: ‘case’
. not- wholiy ~wholly or substantially. on-the ' S
1v¢sua¥ ldenflflcaTion of ohe or. more W|#nesses and‘$?"
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- the defence chal!enges The correcfness of _
- fhat ldentification, it is my duty to fell v
- you-that you should approach the evidence of _
~wicidentification with the utmost caution as there- o
v is always the: poss:balsTy +hat. a single wnfaess
~ or several witnesses might be.mistaken. A :
" mistake is no: Icss a'mistake 'if made honesfly
- Mr.s Thompson read nearly The same words.to you-
--from the same:case that we have in mind. - In:
o every case ke this one what matters: is The
. . quatity of the.identification evidence. To. .
.+ determine the quality of the identification you_ L
- should have full regard Yo all the circumstances -
" surrounding the  idéntification.” These may
inciude The opportunity. - which The. W|Tness 5
“+Fad of Viewing the ‘criminal: was Tthe person
~known to him bafore the date of The commission:
-~ of ‘the crimé, and if so,_for whaf period and
. in wha+ CIrcumsfanc :

IR The w:fnesses say that They didn’T know The _ o
" accused, none of:them before. ' So, you bear that =
In mind.  |f the person was:unknown to the =~ .
. witness, what description;: if any, did he g:ve
1o the police; the physical conditions . -
" existing at the time of The viewing of the"
~criminal as to place, Etgh+ distahces, = o
--obsfruc$|ons,'|f any,  And the lighting :n Tnls R
- case Is very important; the: quesfion of:
" lighting; bathroom iight; evidence is hat it
- reflected snfo The. bedroom and that you could. . -
see quite cleariy.  Even one police officer: came*ﬁ":”"f'
afterwerds and said when he came that g ht was
7 oon and it was’ qu|+e brlgh+ o+her Irghfs Were -
e on.. W _

e.Counsei for ?he appeilanTs comp!alned Thaf The |earned +r|a!.
- Judge's: mefhod of a: cofourless readtng ou+ of the eVIdence WtThOUT
reference fo The several weaknesses in The ldenTI-ICGTIOﬂ evndence rendered
the summ:ng-up lnadequafe and unfalr Proof Through vlsua1 idenTlflcaTion
- has- become ar cenfre-pzece ;n mosf ser;ous crlminal Tr[als :n.Jamatca,_'3
This .is: necessartfy 50 as in:so many cases There |s no prior connecflng
 link. befween The v;cfim and The crlm:nai : Where v:sua! idenfiflcafion E
is an- inpor+an+ fac+or in. a: parf:cu!ar case The ?rlal Judge has a duty:
- fo bring home To The Jury The facf ThaT a perfecfiy hones+ witness: magh+
be- hopelessly mlsfaken and +he Jury mu5T Therefore approach ldenfeflca+zon
eV|dence with'a greaf deal of caufion, in 3 serles of cases beglnntng

with R Ve Ollver Whylle (1978) 25 W 1 R 430 15 J L R 163?.and,.

repeated. in R. v. Graham & Lewis S C.C. A 158 and 159/81 this Courf-haS'



S ouT fhe ev:dence and asking The Jury To have regar _Tonfhe cr:f:c:sms

 _$315§%ﬁ$f¥a%T#ia{€jﬁag ___ould whenever The ev_dence confalns weaknesses |

'.Ehsfhehidéﬁfﬁ¥ié' 'ﬁaevadence spec:f{ca!ly pozn?iou? fhese weaknesses 33f-

o the J_:w?and i ._’r'.-’-'fh'e _J:UFY-_SIoui'd be '+otcs ‘l'haT 'i'hese weaknesses de‘i'raci' L

f_from.The_sTrehgthfd?“¥hé :rosé%d¥f6ﬁf§f¢é$é;_ ln o?her words weaknesses

”::':n oppor+unlfy: :n !ighf:nc,_:n descrlpfion,_ln Ttme can all go To j"'

.'.-make 2 purpor?ed :den?iflcafion comple;ely worfhlessfor aT The ieasf _.

? unraliabie,.- '

Ma%co!m J; in fher:nsfanf caso;id;d no?: rdu”ffhe so-ca!lud

'5 _weaknesses TogeThe

énd 'rraw Them agaxns?’ he oTher ev;dence of

;_sdenflf:ca?lon.”:

":f made by counsei 1n The;r flnat submsss;ons, %denfifacaflon w=s 1ndecd

' ﬂ;_a cr:T!caI 1ssue 1n These appea!s buf vxsua! ldenflflcafaon was only one

7::;of The conponen?s an wh:ch The prosecuf:on reiied and when comparOd

'.Z_In The resu!f ?herefore, in ?he confex? of Thls case,

*fwsfh Tho flnger—prlnf ev;dence,.e? cannof be satd fo be The maJor componenT

Tﬁe iearnud +raai

“'JJdge hav:ng a!er?ed Thu Jury +o The dungers of v:saai ldenfiflcaflon

:and The reasons Therefor hxs dzrec :ons on v:suak :degtﬁft;aﬁ;on.wenqgggz- S

7- adequa+e and falr. '

"’appel!anfs' was Thaf‘fhe ;L-

e evsdencu may ;o some JUF _

B ,may no+ be unansmous on fhear unders

2 dingof 'i*he evidence Ol" 'i"hc :

f mean|ngs gnven.. !f The Jurors are unan:mous in ?he:r inferprefaflon of
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the evidence, so the argument ran, then: it becomes a question of law

-

whefher or noT They have drawn The correcf :nference fnom The eVIdence. .

rf was submlf?ed ?haT on. The assumpflon Thaf The Jury were unan:moua,'___

if There are +ﬁ¢ xnferences +o be drawn Then fhe ;udge musf d:recT P
”Tﬁe Jury nOT To draw The Inference adverse +o +he accused
| The Iearned frla! Judge direcied fhe Jury at p 791 of~The_
Record ThaT They were enf:f!ed To drau reasonabie inferences: from i,

proved facts and ended by saying:

<"Many- a: judge-has.come:samok: by giving
. examples, so | just fell.you that you are
_-entitled to-draw reasonable: inferences; =
yvou must not draw inferencés unlass you ..
i-draw Them from:-proved: facts and as~ | said,"
you must not draw an !nference unless IT iS a
-creasonable one.f o SR D

' As we understand I, Fhe .fccsmp' laint is thet the trial judge. o
shoUId'Have‘QOneffurThér'eﬁeﬁshOuld-hévecdééifjﬁifﬁ'fhe'sifuefiohfiﬁ:7; ..
which there are de:coﬁpefiﬁé dr.cohflféfihé fnfereﬁce§.1 ini%ﬁé'fér§§r:”'
.placeffhiS*wes a'geﬁeraT'direcfieh’hef'sp C|ftcaily related: To any aspecf

of the case. In the second place, what is. being contended for by The B

appelfanTs ‘does no+ accord w%*h the de0151on of fhls CourT 1n Rn V. Warwar
(1969) 11 J.L.R.-S?O Parnell Ju had-dlrecfed-fhe Jury “that:

“The argument as | have been hearing over and
over: vhat | must d:rec+ you, is.&a. maffer of
law, as | cannot direct: you what facts Yo,
~ find. "t .cannot direct you what facts yOU‘are
“-"to find and whatever inferences you draw are . . .. .
. tantamount to finding the facts.  When i 'do - . ..
“leave both to you, you look over the whole
~picture and see wh:ch one. you are gorng 1o
- take ™

-[He then:applied- Thaf prlnCIpIe foi
- certaln fac+53

| :50“,?§P53f;CQU“$el}f°f{The_?PPQ}!anT$HSUbW3T*ed that the remark-
made fo-fhe yard-boy:was equivocal, andacapabte.of'fwo'InterprefaTions; _
The one favourable and ?he o+her unfavourab!e, and. that the trial judge ..
faiied to direct: The Jury fha? in ?hose c;rcumsfances fney were obliged . .
To adopf The! lnTerpreTaTton of Tne remark whtcn was mosT favourabfe To

"l’v o

tre accgsed.:_ﬁu; B
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1In réjécf?n§¢fhféféﬁbmfééfon;5Wadﬂfhéf¢ P, (Ag ) satd‘ 5-

-‘Ciearly, The correc? :nferprefafion Todbm .
- placed on the statement would depend on -
o whiZhY oo éontl icting sets of #&ct thev|
'*fuyJury accepfedo; 1 othey accepfed the: facts
on which 'the! Crown!s case was: based‘”vnz,,
~“that Sergeant Graham had' never gone.on; Top 5
o oof the out- house Then the: only ;nTerence :_'- S
'.:]Tha? could: be: dréwn was that fhe accused
o wass endeavourtng to get -Cawley:to tell @ s
Cifiefin ‘order to ‘support the defence... Lfion"
" .The.other hand, they: reJecfed the facts on-

'"f”ﬁwhrch “+he Crown's case ‘was based and’ accep?ed'f'ﬂf:'“:

" the accused's ‘unsworn’ statement; then the -'Li:p;<{.“
o only inference they could drew wouid be’ Thaf L
- .he was: mnreiy :el!fnc Cawley To STaTe fhe -1_¢;1;”J:

'---.-':-+ru+h e R T e e

' ;-ln our view, ?he dlrec+1ons of The ‘13*1ﬂ1ed R
V[;Judge on ?hls p;ece of evsdence were: correcf, -;w_gﬁwﬂ

| Wh!le accepTlng fhe aufhorify of Warwar as enflrely correcf

H'The appeilan+s argued ?haf Warwar was no+ dealung wsTh :nferences bu?

",.ra;her erh |n+erpreTa+fons, +haT IS TO say, The mean:ng Tu be given To
:  _pr:mary evndence.. We do no+ comprehend +he d|s+:ncfson whlch is sough+
'“_To ue drawn. Parne!i J,.used #he Terms “tnferprefa?:on" an “1nference" :

;nfer«changeably and was so undersfood by fhe Cour? whlch also made use

_iq .of both Terms ln relecTing The submlssmns° chganifJng-no mersT in Thxs_-

__:'_ground of appeai-

Complatnfs abouf.dzrecfaons as To generat burden and sTandard

7f, of proof resflng on:The rosecuflon have become rare.- Neverfheless The

” :  appe{Ean+s complain +ha?HaIThough The +r|a! Judge niT{aIiy gave correcT

'”1];d|recftons on ?he sfandard of proof whxch Th'

"-Q_ eroded |+ an hns subsequenf'direc*;ons and faiied To correcf +he erbsion.'ff

'-f_speciftcaiiy,

'---Jury +ha+

Al

o heard men+xon made of'The burden Tt
,fgaﬁof proof " The charge of murder’ has
" been' brought against the' accused men
by thet prosecuflon and the'duty is on-
S the prosecuflon to.prove the guilf bf:
. the accused men to your safssfacflon:-'

“so that you feel sure.” When' | say. _

oot feel suref naTura!ly I do' not mean ~;]
& hundred percenT sure:. because That.

is: nof possno!eq. ror " you to feel. '




' "a hundred peféenf sure you wouid
have To be.witnesses There that
morring and then you would be in
the wrfnﬁss~box Telixng us, how |T

'%wenf M :

N lT A8 undes:rable To expla:n or expand +o a jury The simple
concepT Thaf The prosecu?ton musf prove The case ?o Thelr satisfacTion
so that They can feel sure of The oual? of The accused {f, however,

a frlai Judge finds iT necessary To gtve an exp!anafion, he has a duty
to use sqch.}Qngyage asiwllLinotmyafen:down;fhe.bupden or the standard
of proof.gfgqﬁdséiébmpléihéd~fhaf:fhé ﬁ§§hiﬁ§;6f,{ésé.Than 100% used by
the trial judge did not have a minimum score and could leave the jury
to adopt any.percentage of certainfy less than 100%. : These.comments
are no+'ehfffei§'féffl 'Tﬁé-fkial'jﬁdgé wa$,righTa+6 tell the jury that
in human affairs one need” no? be' 100%" cer*ain ln order to ‘be sure. In
other words the Crown does not have to pnove ITs case beyond aly doub+ o

but ‘rather beyond 'reasonabie doubt, orvso-saTrsfacfory that a;Jury ;an

fest sures  In Waltersv. R. (1968) 13 W, [.R. 354, Lord Diplock rejected

+he notion that a judge must uée'parfiCUIaE words in directing the jury
on burden: of proof. - He said aF p. 356 of the Report.
By +the time he sums’ up the judge at the E
trial has had =@ opporTunnTy of _
observing the jurors.  [n-thefr Lordship’s "
view it is best left to his discretion fo_
“choose the-most appropriate set of words™
in order to make the jury understand that
”QTMymmfnd‘mmrnavaﬂm?a@nmfa'

defendant- uniess Thoy are sure of h|s
Sogui e

The dlsflncfion befﬁeen eye w1+ne¥ses and JUFOFS is a-valxd
one.énd in maktng use. of Tha? anaioay, The Tr:al Judge was noT Jn our
view giv:ng an 1mprec=se d{recflon as To The s.andard of proof, Th:s .i
ground of appeéj;aisq‘fa:ISA .. |

' .Jmm§dsaf¢}y’befq;é[+h§§;gry;Fé%j&éq;;whéjgearned +rial judge
gave fhéﬁfa ffnal;diré¢fi§ﬁ pdj+hé ng§§$§if¥?f§f unanimity in their

verdict. He sald:



”,;”Before - ask you To re?;re } m going +o L
U read’ somefhfng | .have here before me. _:e_-j*
B Each of you have faken an-cath to return
o EE a True verdicT accordang To The ev;dence I
}E':;xﬁﬁ}(.¢gﬁj}5ﬁ+haf “means that: each of you as an: ind|v1-_. _
0 deal, must decide’ whaf you consrder fo.be . o
Sl ?rue Verdict, but 6 course, you have a.
. toduty.not only: as nndcvzduals buf E
' &ijco!{ecfive}y._ Th]S means: ThaT s The;-f?““'
© . collective verdict of-you alt -that {s 4o
. be given. No one must. be . forced +to. the -
. oath he has taken Yo return.a true Verdhcf
o= but ing order to- arr;ve at.a colIec*:ve
pverdlcf there: must. necessarfly be: argument
“-oand a- cerfaln amount of give and: tTake and -
T adjustment of the views within the scope
- of The ocath that you' have .itaken, Noneg . if
,._.somebody asjunwililng To”!;sfen To the
L argumenf of'fhe res? 33 el

!f 1s apparen+ Thaf There aro a+ Ieas+ Two

;rrors sn The

'~+ranscrtp+Ion of whaT The iearned frla! Judge sa'd'? :The Jury.. Ha-_- :

Y‘-. .

.1ea_3udge was readzng frem a prepared documen+ and IT zs un!:keiy Thaf he f'“

 "_.wou!d have de#:vered hlmseff of ?he ftna! senfence quo?ed above !n fhaf

""’jif Is- lns?rucfzve To see wh"

E1964]'..4.w7-|' R' 1_1_1_,‘:'-’

_appened before'Boilers _j (as he ?hen was)

.\. . BN

zThe Trlal_of +wo brorhers for murder had iasfed f|ffeen

 §.and fhesi ry.




T

Court and informed The Judge Tha? ?hey had nof ye+ agreed upen a verdict
but wished no. furfher drrecflons. The +rtaf Judge could no+ fathom the
cause for any d:fflculfy ln The rcfurn of a verdnc? and so he addressed
the jury furfhec.: Ffrsf he read To Them +hc oafh They had Taken and

continued:

“t wan? to direct your a++enf|on fo the last two
= sentences”in that oath. that you have taken -+
ot And el true. verdncT give. atcord:ng +o ?he =
T evndence, So heip me Goci= R

: We;! The eVIdence Thaf has been led in This
case: by ‘the Crown and by The accused persons is
clear and | can see no difficulty at all why you

..should .not. arrive-at-a final conclusioniin this
matter. -

When you get into thet jury-room you must put atl
.. .extraneous. matter awey from your’ del iberations.
-0 f you-fake extranecus matter and impreper maTTer
.-into_your deliberations ‘in:deciding whether the "
case has been proved or not proved against the
accused .persons, Then-you will-not be acting in
according with Thﬂ oaTh wh:ch you have Taken°

I+ ﬂppears To me Tha? Thls Coiony is reaching a

.. stage, or-wants fo: reach- a stage, when it 'can”
manage its own affairs. Well!l, this kind of thing
that s going on amongst the jury would not help.
in my very humble submission | cannot see how it
_w;if help one way: or:the: ofher.

._pr,_you:mUST refurn TO*Thaf.Jury—roomiand con=
sider the matter again and then make up your -
.minds:.one way or-the other.: If you feel one way:

and -angther memper of the jury thinks another way,

~Fhen-you must examine. the- argumen?s .of each other:
and accept reason.. You must not be pig-headed,

- Not because you may ‘feel ‘ong way or the othér does"
it mean that you must never give way, even though
.sound. commcnsense -and ‘good reason are'placed ' '

"before you. = ot

The community is looking fo you to return a verdict
- .in accordance with the: ev;dence and in‘accordance
“with your own conscience. - tf you.fail o do Thaf
e o you will notuonly be bringing:disgrace upon the
rhe ' commun;fy but you will be-bringing dssgrace upon
yourselves, which s oerhaps even-worse, '

. Gentlemen of the Jury, ! am' now go:ng 16" order you'

o return to that jury-room and consider The matter .

. caimly:and: dispaSSionafeiy; -andgive you an
oppor+un|+y of arriving at an honest verdict in This,f_
.case, Please see that-you do not besmirch the: fair
name of your country. Please refurn fto the jury-
- room, "



'-_' hord Denn:ng saad fn parf

These fur?her direcf;ons were uphe!d by The Federa! Supreme

Cour+ and by The Pr:vy Counc:l ln de!:ver:ng ?he op;nion of The Board

“lf Tﬁey (The Jury) shou!d re+urn and say ?hey
.. .vrcannot agree, the judge usually’ expiatns to ?hem
othat it is their. duty to .agree if They can . BT T
;:honestly and: conscienTlously do soi He tells: Them@_j_gti“
- That they must be unanimous but he explains what
-vfgazunanimify means on the Fines of the direction of
- iFinlay, J., inR.v Klein r1932] unreported which
‘wwas’ followed in” subsTance in R v.Walhein [1952] o
36 Cr. App. R, 167; . and R'v Creasey [19531 37 Cr.. N
TR ADPEROTTOL He reminds Them that.i- that, it is mosf T
_"'_:mporfanf that They should agree. it it is possible =
crtoido sor that, with a view to agreelng They ‘must

__lnev:fabty Take dlfferxng views' into account; fhaT %;:;;;J__:

SoiE any membertshould Find Rimself in a small:
- :-g_mlnori%y and d;sposed To differ from: the. res? he i
it shogld . consider“the 'matter:. carefuiiys weigh' *he SR
... reasons: for and’ agafnsf his view, and remember ?haf
. he.may bewrong; that if, on so dotng, ‘he can”
_ _hones+Iy bring himseif To come to' a dtfferen? View
~hand thius to concur inithe view of the majority,: he
" should do so; but if he. cannot do S0, consnsfenf!y
“iwith othe -oath’ he ‘has taken , and he canno+ bring
o the others round tfo. his po:nT of view, then it Is.
Conhistduty To differ; and for: wanf of agreemenf There
L wuf! be no: verd:cf.? Lol S

i+ was subm;++ed in ?he tnsfanf case ?haf The Judge fai!ed To
| : direcf fhe JUFY Thaf xf was fhe duTy of a discenfang vouce To ac? accordlngfrl'

| QTo'h:s oafh and Tha+ The Juror had 2 dufy 1n such crrcumsfances +o d:ffer P

':7' _from The ma;orxfy V1ew. if was said ?ha% Ma!colm J “s d!FeCTIOH 0“

"~e;unan¢m|Ty may have IefT The—gury w1+h The zmpress:on Tha+ aifhough They are-e

"_ino? forced TO accep+ ?he maJoriTy V|ew They ouchf To Take a democra?zc

':'f3v1ew and go ln w:fh The maJortfy There was no :nd:ca?fon of d:ssenf amongsf

"f?ifhe Jury when Ma!coim d deilvered h:s ben;gn academlc ffourish abcuf

":-unantmity.z indeed +he Jury had no? COmmenced *he Task of delnberaf:ng and

SR There was no way ef know;na whefher ?hey wouid encounfer dsffIcu!Ty ;n

B _e arravung a? 8. unanimous verdnc+ Wha? he saad was a pure sfafemenf of facT-ﬁ'

S a. reminder fo fhe Jury ThaT They shouid be frue fo fhear oafh To refurn a

-'3~.Truefvsrd|c? according fo ?he ev:dence.~ There was no e!emenf of exhorfafsonﬁ*

°'gor coercson in ?he mlld passage read ou? ?o The Jury and They couid never
' have been !eff wnTh ?he impreSSIOn fhaT i d;ssenflng voxce was obl:ged To Wﬁ'

'.J01n ?he maJorI?y agaxnsT hss own conscxenfrous vuew,



R,

“In Thehseme wey.Tha? in pracfioe a Judge oughT not: to guve a
drrec?ion on- maJorify verdtCT unTiE The necess:+y for. such a d|reo+ion
arises due to. The passage of Tlme and an InTnmaTion Tha+ +he Jury are
hopelessly dtv:ded, |+ seems desirable Tha* a dlrec?Ion on unan:mify ¢an
be most effecfaveiy clven when a problem ar:ses |n fhe refurn of a verdict.
We do noT f|nd any substance 1n Thls compla:nf by The appel lants.
“on beha!f of ?he appellafﬁ'Taylor IT was . aroueé that the iearned
trial Judge om|+Ted To +e£! The Jury Tha? +ney mus;%;]rsfly consider
whether the appellan?‘Tayior was achng |n concerT w:?h fhe murderer and
secondly, whefher zn facT the. appellanf.§3yior knew or. had reason To know
that The murderer was possessed of a gun, and Tha+ Thls omission deprived
the appeflanf Taylor of a. possible verdacf of mansiaughfer or an acqunf+ai
Counsel conceded Thaf The general d:recT:ons Qf .common - deSIgn were correct
but concen?ra+eo her aT?ack upon The compialnT ThaT The Judge dld noT relate
the facts +to Tayior_s cass. Now Taylor? s defence was that he had never
been to the Witters' residence and that he did not giveuarvoiun+ary-sTaTemenT
To the police. I1f what Taylor.is alleged To have said ‘in ‘his statement was -
accepied. by tThe. Jury ag. being. True,: Then he could not be found gunlfy of
murder as he had not. gone into the Witters houss-at all. He placed hlmself
in the geographical area but in The capaoi?y-of-a conveyor-of:passengerSﬂ
about whose mission he. had no parficu&ars Tha+ sfafemenf was-who! ly-self-"
servsng and. of. no probative.value. .One wonders why :T was ever +endered
In evndence,by-fhe prosecution.. The evsdence connecflng +he appeiianf Taylor
to the crime was visual .identification and the presence of~h:s.f|nger~prtn+-
in unexplained”circumsfancesj_;Agajns?;ThaT.beckground=and in the lighf-ofﬂ* :
the .evidence that fthe gun was-alweyS'branoished,~+ha+:?here.were fepeafed-“lﬂ'
threats to:shoot, that the gun was: used to hit the deceased;seYeraf +imesjw'
that the.deceased- was .burnt wiTh-an'elecfrio_iron;~TpaT~The.fouf~oocupan?s-=
were_fied.handsﬁandmfeef,lfhe_picTure-of.an-aTmosphere of violence and;ferror

was indelibly painted. .In that.setting The learned: frlal ‘Judge directed the

Jjury at page 800 of the Reoord That:



: '”So,Members of The Jury, assurrng you can infer
o ::from the ev:dence and . you feel sure. Tthat there
Lo was a.common dessgn between all These men, +hen
. the:act.of one: becomes tHa act of any “¢ther persons
engaged - tn the' common designs As't say, The fact
~that only one: man had Fhe ‘gun wouidn‘f hetp Thée
other Fwo i you .find that there wWas: an:. agreemenf
. torenter: there and commit the. offence; ali’ persons AR
~.Vengaged in a common.. des:gn +o. commit’ feiony IR .-54 R
_ nvolv1ng the use of’ violence, becadsz. 28 f:f*v- R R
“UMriAndrade menf;oned, it must have. been: con— i1 ffwwi'n‘“
s ;Temoia?ed, if you accept: the crown’s'case, that
o They were! go;ng in There to rob. and-if a necessu?y
.. arose then. violenca woltd® 2nsue; they would be: o
cooal b QUt!Ty of murder although. onlydone fires The R
- oshotit That is common. design..  They were all: f B
_.jJafhere parf of a’ pian, ready: to- assist I cai!ed on,.
Yo help: each: o?her- all part of .an agreemen?‘ welbl, oo o
“”Fﬁ?hoy would be a{i cquaily gu:{Ty ”.jif: - _;.,,.;“_;“'; e

'iff;; tn re?urn:ng a verd:c? of gua!fy The Jury mus? :nev:fabfy hcve Lt

"}ﬁ-reJecfed The defence and accepTed The evndence of Kennefh WlTTer Jr, and The

,e;flnger—nrfnf ev:dence 1n re#a?ioﬁ ?o The appeiian? Tayior.:;_f  - :
: The frlei Judge gave no specsflc derecflon on a!ab: ;n reiaflon.f' :
':; To Taylor. We are of The oo:nion Thaf he was no? obilged To do so ae Tay!or s
-.j;defenee-eohs:s?ed of a genera! denzaf Bzrecf;on on The burden of proof

"3_genera!1y was an nsireiy suffaczen? frcafﬂcnf :n fhxs case._f ;;,;P;g;j_;e-];,-

A Iarge quanT:?y of Jeweilery was: SToEen from Mrs. w:ffer. A[II

-__ ed1amond sfone wa?hou? ?he seT?;ng was recovered and ;hown To Mrs. W|++ﬂr.--

”:e' [? was complained Thaf The evrdence rela?:ng %o ?he discovory of fhe daamond

-'e;sfone was zrrv!cvanT To The case and oughf nof To have been admsffed.; Such

= fevadence had Tﬁe ﬁeresT probaT:ve vaiue as Mrs. W1?Ter could say nc more: Than_e

"::Tha? The diamondrsfone resembied ThaT whzc? was fcshioned :nfo her engogemen? ;i.__

o ring;; Tenderlng such evndence of lnconsequen%sal vaiue lenc%Tened The Tr:ai

"'*h5ejiunnecessar1iy and prov;des graTuITous grounds of appeal Howevers we f:nd

'_@:no subsfance an Th;s ground : : o
In The cau?aon sfafemenf purporfﬁdiy g:ven by The appel}anf Lesile"
:e_reference iS made +c ore ?Rob:nq'? The appeiian+ eayior den!ed Thaf he was -jv"

iied ‘Rob;n? ' The loarnec ?rlaf Judge correc?{y dfrecfed The Jury Thaf

'._whaf is con?atned lq The unsworn sTaTemenT of one accused cannof be used as ';Ji"7

-_31 ev:dence agasns+ 2 co—accused Bu* af page 845 of The Record when he was

f_revnewang The defence ef Tayior, +he Tr:a! Judge eroded h:s eariler dfrec?xon- '

:':_when he Sald



R _25;'

L as'nof called Robtn'- You
;Q*mremember the caution : .statement -about TRobin', -
. You witl have the opporfunlfy to! read ;? when

7;you reftre, lf you wlsh Foufhl o

_Th;s refernnce mus” have eenrfo +he cau+ron sfafemen? of The appelian+

leslie thch had been Teﬂdered :n ev:dence and whlch confalned The mosT

damag:ng aiiega?ions aga:nsf *Robln’

' i We Thlnk Tha+ The d:recflon To have regard To Les%ie s sfafemenf 1:‘ b

- when cons;dernng TayIOP“ case was a m;sd;rec*ion 1n;faw- We are of The

_-oplnion however, ThaT +h:s was. a very sTrong case agalns+ Taylor and Thaf ff.'?:'

”5_-+he 1ury weu!d ;nev;?abfy have conv1c+ed fhe appellan? Taylor w:fhou? +he :3-

"-:n?roducfion of The lnadmisSibie evndence agalns+ h;m° We are ?herefore, ~;m

:.prepared fo apply ?he prov:so To SGCTIOH 14(1) of The dudicafure (AppeEIaTe di,V--:' -

o Jurlsd:cTeon) ACT and To dISmISS hrs appeal

In aE! ofher respecfs we fand no subsTance in any of The grouhds fd,ﬂ_'._

- of appeal argued on behalf of The Three appe!ian?s.- The appltcaf:ons for

Tg'leave To appeal are Treafed as’ The hearlng of The appeals and The appeals

. de are dismlssed :~"'“



