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GORDON, J.A. (Ag.):

This is an appeal from conviction before Eilis J. sitting in
+he Gun Court Division of the Hich Court at Black River in the parish
of St. Elizabeth on 16th December, 1987. The appel lant was convicted
on charges of 11legal Possession of Firearm and 2 counts of Robbery
with Aggravation and was senfencéd to concurrent sentences of fen (10)
years imprisonment at hard labour on each count. On 8+th March, 1989
when we dismissed The appea! and ordered that the senfence which we con-
firmed should commence on 1§Th March, 1988, we promised to give our
reasons in writing and do so‘now.

The facts are fthat on 22%h Septembder, 1986 sbout 10.00 a.m.

Mr. Freddie Bennett, a business man of Savanna-la~mar in the parish of
Westmoreland was at the Jamaica Industriat Development Corporaticn
Compiex at $alt Spring in the parish of 5+. James sitting on a bench

along with Mr. Andre Morales, fthe manager of an ice-cream plant on the
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premises. As they saf and conversed cufside the complex, they were
approached by two men, one of whom was the appel lant, who held Thew

up at gun point and robbed them. The *wo .robbars were Jo:ned by a

“Third who was left outside to_deal with ice-cream vendors who had

ridden up on mctor cvcles. while the appeliant ang the other partner

in crime marched: Mr. Morales and Mr. Bennett Info the premises and
proceeded o rob the cashier of .the ice-cream p}anf. AR wae‘The appel -
ant, Mr. Bennett said who did most of ihe ?alkingi_ He assumed_fhe roie‘

of leader. At the first encounter, the appeliant commanded - 'none of

" you move'. Later he ssked 'where-is the money?' Twhere is the gun

Mr-. Morales, where is the gun?’, Lt was the appellant who took the
pouch containing mcney $3,800.00 and US$200 from Mr. Bennett. Mr. Morales
was robbed of an unde+erm;ned amount of cash as_+he robbers piflaced

his office. The tompialnar+ and mr Moraies were made fo lie on the
floor and one robber sTood on Mr BenneTT 5 hand The robbers left
after being with their victims some 15-25 m{nuTes:‘

In the course of the roepery, +he aepeilaaT struck Mr. Morales
with his gun and he also hit the witness éenne+f in hie face Telling
him that he Ttalked Too.much?wane_he must neT lock at him.r-The'
robbers were not masked, ‘V ‘ | ,. |

On the 6th April, 1987 the compla1nan+ 3enne++ idehfifiee +ﬁe:
appellant at an 1denT:f:ca+|on parade he!d at the police station in B
Montego Bay. Appearing av +he |den+if|ca+|on parade on behaif of the
appel lant was Mr. Carl Muljer ATTorney a? Law who 355|sfed in the “
setection of the volunteers on_The parade._‘ |

The apneiianf ?esf:fled +ha+ he was innocenf of the charges.
He said at The identification parade Mr. Mu!ier, his Attorney, expressed
his reservaflons abouf The hetth of The men on parade bu? he the appel!-
ant .expressed a desire fo haveAThe_parade held. Mr. Mlller corroborated

the evidence of the appel tant in that he said he was unhappy with the

array of volunfeers as their height ranged from 5'2" o 6' and the
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appel!aﬁf'waé 5111% byt the parade was held as the appel lant expressed .
a desire to have it done. ' . L

Ledve to appeal was refused by a single judge-and on the 18th
January, 1989 tha Court granfed {eave-to appeal cn the issue of igentifica-
tion.

Wr. Edwards obtained leave to argus additicnal grounds filed which
ché?iéhged the fairness of the identification parade. .He submitted Thaj
fhézfaeh¥ffféé+ion parade was jmproperiy: constituted as the height of
Théﬂmén‘Qaried between 572" and 67, the suspect-appeliant was 5'J}ﬁ_gnq
only %Wo volunteers were of height similar fo the appe!iant, He sgppq;fed

his submissions by referring to Archbold Criminal-Pleading Evidence and

" practice 41st Edition p.14 - Rule 14 -~

“The suspect should be placed among Dersons
(a+ teast eight or if possible more) who are
as far as possible of the same age; height, .
generat eppearance {including standard of
dress and grooming) and position in life as
the suspect."

(Emphasis supp ! ied)

The.evidence of Sergeant Burke who conducted the identification
parade was that this waslfhe second affeméf made at holding an
idenfificafioﬁ parade in This case with the appellant as +he: suspect.
The first attempt was aborted for want of sufficient volunteers. On
this !affgf occaéion +the suspect's ATTdfney—é%uLaw was in gttendance.
He sglééfed from +he voiunfeeré the e}ghT (8) men to go on the parade.
Wﬁ}!elé+lis Tru§'+haf Théré Qeré differences in the helight of the men
the o%ficer'saigiif Qas ditficuit +o'gé+ sight (8) men similar in every
resnect TQ the appellant. Theiﬁd]unféérs'safisfied the other criteriz

as to general appearance, age and position in tife: The suspect was

w1

invited to changs his ¢lothes with any volunteer oh ‘the parade and.to

select any posifion-ih the fine. After he consuited with his Attorney-
at-Law, he sslecfed.posffion 4 in the line. I 1&"thus seenh thet the

appel lant had the benefit of the advise of counde] on the parade.



Sergeant Burke averred that counsel said he_wasugafisfied_wi+h +h§
parade. | -

Thé rules géverning tdentification Parades are made under the
Constabulary Force Act and published in The Jamzica Gazette on 29th
July, !939, and amended by the Jamaica Constabulary Force {amendment)
Rules 1977. These rules provide inter alia -

w552  « ldentification Parades

in arranging for personal identification
every precaution shall be taken:

(a) to exclude any suspicion of
unfairness or risk of
erronsous identification
through the witness' attention
being directed to the suspected
person in particular instead of
In~differently o all the
priscners paraded.

"553% - |+ is desirable thersfore that:

( 0) coeaeces eseiuenaarennes N

{ T1) teevwonorovssoncnocacoosnnans

(iii) The accused shatl bg . p[aced
among not ‘ess than eight
persons who are as far as
possible of The samz age, helgh+
general appearance and position
in fife.”

(Emphasis supplied)
These rules do not differ in any materiat particular from those
contained in the reference relied on by Mr. Edwards, which were the
equivalent rules in éngland; The rules are framed to ensure that -the
holding of an identification parade is fair and
%552 - {(b) to make sure that the witnesses’
‘ ability To recognize the accused
has been falirly and adequately
tested.™
The object of an !denfipraTioncParade is to expose the suspecf
in conditions considered fair which +esf the ability of the wrfness o
identify him. The regulations dealing with the holding of 1den+1f;caf:on

parades are 'procedural onty and any positive breach will have the effect

of weakening the weight to be given to an identification made a+'such
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parade’, (R, v. Bradiey Graham and Randy.iewis 5.C.C.A. 158,159/81 -
26th June, 1986). Y¥hen a suspect is placed on a parade wiTh others who
are similar in general appearance, age, height and position in life, the
parade is considered fair. General appearance.would include compiexion,
physical built, grooming,-dress. It must be conceived fhaf it is in

most cases difficult, if not impossible, To get eight persons who quaiify
in general appearance, age and positien in life to be of the same haight.
Thus differente% in The height of the men on paradé ﬁusT be expected. SO
long as disparity in %he re[afive heiéhfs between suspect and others on
the parade are not such as o make the suspeci conspicuous or outstanding,
+he parade would be considersd fair. Since it is difficult To determine
age solely by appearance, persons within a raﬁge of 10 years on parade
could be considered fair. Wheré the suspect is a iabourer, one wou | d
expect the majority of the volunteers to be selected from that group.
This would satisfy the reguirement that all on parade should be of The
same position in life as far.as is.possiﬁle° An ldentification Parade

in which the suspect is conspicuoﬁs in any -particular would plainly

not be fair. 1+ will always be & quesfion”b?:facf for the judge sitting
alone or a jury to determine whether in all the circumstances the
'witnesses ability to recognise the accused has been fairly and adequately
tested'. An ldentification Parade is held for a suspect who was not
known by the witness before the crime was committed and a judge would be
obliged to withdraw from the jury a case in which the witness was giveh'
a preview of the suspect.

in R. v. Graham and Leﬁié'(supra) +he men on the ldentification

Parade ranged in height from 5' to 5'83". This was made an issue ©n
appéél. The evidence was that the éppelianf tewis assisted in selecting
fhé volunteers Qifh whom he appeafed on'paradea This Court held that
the differences in the height of the men did not invalidate the pro~-

ceedings. Difference in hesight of a fow inches, without more, in the



men on parade will hot renqgr an ldentification Parade unfair.

The learnad tris judge’ in hisisﬁmhéffoﬁ %éh+ioneﬂ:Mr. Fairclough,
the defence ATTofnéyﬁs reference fo'Mr;:Beﬁﬁeff.as‘é fvery sfrong and
convincing wi+nésé‘. He then proceééed.+ofanalgse éaréfu{Ilehe evidence
of tdentification., He referred to The*fac+ %haT.Mr. Fafrcbegh conceded
the opportunity ths witness ﬁad o obsefverfhe ééplicanf ~=15 to 20
minutes -- was not a ‘fleeting glance’. The judgs was mindful of the

decision of this Court in Bradley Groham and Randy Lewis and the guide-

lines on identification in R. v. Oliver Whylie (1977) 15 J.L.R. 163,

At page 90 of his summing-up he said - o

i+ is clear in this case that if the
identification parade was bad The
identification of the sccused woulid be
weakened.

Now, one has to examine all this, where

the only evidence is visual identifica- - . _—
tion, and however positive that o
identification is a ftribunal of fact has.

to censider the issue of identification

with great care. An identifying witness
may be ~ well, may give the impression

of truth and accuracy, but that im-
pression, ! accept, is not fo be taken

or equated with truth of the witness' .
accuracy in identifying. | sitting as

+hez tribunal here, have to examine anc be
reminded what Is to be found. Wwhat is to

be found here 1s not the accuracy and
conviction with which the witness says

that this is the man, what we want is the
accuracy of the identificaticn, and this
+ribunal has to be careful, because it is
accepted that z mistaken witness can be
very, very, very convincing. An identifica-
tion parade was haid in This czse and was
used primarity tc confirm the witness,
Bennett, identity to find the men, generally
in his appllcation it must present 2 picture
of being fair, it must not deploy or display
any unfairness or risk that the witness
would have seen or could have seen The sus-
pect before.

The purpose of the identification parade
thzn, when it is bzing held, it should make
certain that the witnesses' ability To
recognise the offender was fairly and
accurately tested. The circumstances here
ocutitned says that there were nine men and
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ithe nine men were brown. The height ranges
from five feet two to six feeT ~- +he eccused
was five fest sleven inches  All The men were
neat and nons of them had anything that any-
body else had or did not have. The requirem§p+
as to fairness in that respect, to my ming, was
satistisd. You think you could ever find nine
_men in +hat +ime all of them five feet sleven
inches? Trus enough, two inches, but the
witness, Bennett, said "Lock, | was not lcoking
at anybody's height'.”

The witness; Mr. BennetT anpeared to be a simple country man
endowsd with a lot of common sense. He said on The parade he did nof
pay attention to the respecfivglhgighfs of +he men arrayed.. He was
looking for a face he remembered and the appellanT was the person who
committed the crime complained of. He was positive he was not mistaken.
The appe!iant had assumed the role of<leader of the rcbbers, he gave
orders and on the parade he spoke. Mr. Sennett said - 'l mark him face,
everything like that, him eye anc him fatking®.-

The learned trial judge applied the correct principles in
assessing the evidence of -identification and the circumstances associated

with the holging of the identification parade. The conclusicn at which

nhe arrived was inevitables




