©IN_THE COURT OF APPEAL

CUABMATCA

CKERR J.A.: .

© SUPREME COURT CRIMINAL APPEAL NOS. 51 & 52 OF 1986 ~

s BEFOR: THE HON. MR. JUSTICE KERR, J.A. L
i © THE HON. MR. JUSTICE WRIGHT, J.A. =~ o
 THE HON. MR, JUSTICE DOWNER, J.A. (AG.) =

COREGINA

NOEL WELIANS S
JOSEPH. HOARTER

'L'Mr K, D Kn;ghT and Mr Gl M;Tcheli for The appi;canfs S

'5M|ss Y S:boie _ for fhe Crown S

April 9, 10; snd June 3, 1987 .

These appllcan“l'r for leave +o appeai were convacfed in +he Gun i

'Z'eourf by Blngham J sn+ lng szhouT 2 Jury of +he offences of uniawfui g
'_possess;on of 3 f:rearm and robbery w1fh aggr vaflon and each was sen+enced
eﬁror each offence = ten years-Jmprxsonmen+:a+-hard_Jabourj- The_senfeQCes S

v;+o Fun concurren?ly,

On The fourth fioor of B!ock ?t‘ of The Apar?men? BU|Edsngs in-

:WEITOH Gardens ln The parnsh of S+ Andrew :n Sepfember 1984' fhere _
R l;ved Sydney Cranf a waTchman, hrs Two daugh+ers and grand—ch;ldren;' H:s-fef 
”-- common*law wafe Cyn+h|a Johnson !sved nexf door On %he nighf of The &
: f13fh of +haf monfh whnlc wafchlng +he midnlghf show on his T V he feil .
= asleep He was awakened by gun—shofs To f:nd Thaf he had been sho? fn The
eieff 51de of h:s face and ief? shculder He Saw Two men -'one behiné The o o
':oTher go;ng ou% Throuqh The door ?heir.backs were To h:m Affer They
g“iefT he wenT oa? on +He veranﬁah 1n +|m° fo see s;x men Ieavnng %he yard

.5WHen he awoke be saw Cyn?hla Johnson s+andang by fhe ba?hrcom door There




.was e{ec+r:c I:gh* on: :n The k|+chen,_ CynTh|a Johnson :n ev:dence sald L -ﬁ
fﬁTha+ +haf n;ghT she was waTching 1 V Wi h Gran+ who fel! as[eep The_;gf:'-
.:daughfers and grand—chsidren wére asicep Abouf 12 30 a.m. she saw The
*: shadow cf 2 man en+ered from +he verandah Through an ooen door _}Shé:-  5
'1.Tﬁrned~and saw Twa men and +o her query one saad :”Cooi daughfer" buf
-;;Thfnktng one was Nr Granfﬁs son she was no+ af*a:d and conftnued
wafch;ng The T V when she heard 3. cilck and Turn;ng *0 where The men
’{were she saw one of +hem fsre fwo shoTs aT Gran? and Then IefT' By fhe ; . =
- ulsghf from The k;Tchcn she saw +he face of Thﬁ man Who flred fhe sho+
: He had a sciver iookrng gun She d!d nof know hlm before.; She laTer
ipheard hrs name was ’Joe Doq‘ : She aden+sfied hlm as The app!ncan* Carfer,._  ;.
Sﬁe sald she d d no+ “ecognaze +he oThcr man because he MBS behlnd The = :
man: who flr d fhe shof She dld no+ know h:m befcre buf QOInfed ou+ The FRR
e S appincanf Wlil;ams a+ 2 parade he!d aT The Po¥ICe S?a?ron as The ofher -i;
~:m3hr' She denieﬂ +ha+ shc p01n+ed him ou? as +he man who flred fhe shof
-She Fafer +haf mornlnc fcund a bulle? tn +ho aparfmenf and handed tf in Q;'."'
‘_,To fhe poluce She was cross-examined To +he effecT Thaf from her ¢ ""
. : ,w,g,sfafemenf To The polico she WAS unable To recogn:zu The appilcanf Wl!f:ams. e
Of her yVJdence xn resoucf of Lar?er Th 1earned Trlai Judce sa:d
_;-;“The nex+ frme 5he saw him Since The |nCIdenT _ . 
o was &t Court. Now, the evndencb of this w:?npss,. n
. even if I were to believe, is a matter of nQ SRR
: TR e suspect, ‘suspect” insofar as ‘the purporfvd
1. i oo ddentification of the accused Carter:is .
- Cor i concerned ‘because based on her evidénce’ Thaf
: .. . .she-did not know Him before the night in .. i
“iquestion, the proper. +h1ng to have done was o
- for the .identification parade 1o have been
" hetd in- respec+ of Carfer and for the' w1+ness* B
- power of recoliection to be properly Fested as -
st the! person who' she. purpor+s to identify as
- Carter. “That was not ‘done so. | have to cau?aon-f
myseif that it is dangerous to convict Carter
- -bn-The-uhsupporfedxéyiéeﬁce:ofﬂfhispwifness, .;;.J
For sucb supporflng ev;dence he re!:ed on The ev:dence of
W|ns+on Morrisg a weider who a fhe ?lme I:ved nn an aparTmen? on- The

Thlrd f!oor of Bu:idsng ‘G' whrch is across from Bun!d:ng fE ! ln

eV|dence he saed +ha+ +ha+ n:gh+ as he was abouf ?o go +o bed he heard '




-3

two shots and he ran to his verandah and Eééking towards Buildihg '‘EF -
he saw TwWo men rumning from under the vérandah of Building "E'. 1 He
recognized The Two men”~ Carter known fo him as "loe Dog' and Williams =
whom he ‘knew as 'Mark?. He khew both men for four +6 five years. He

use fo see Them both quite often at Salf Lane. He attended an
identification parade on 11th October, 1984 and pointed out Mark' as

one of the men. When he saw the applicants running he also saw 2 fian known
as 'Bidia’ in fhé'méhgo'fkeé.wi+h é:iOhg'gun,' As to the lighting hé‘had
when adverted by the guestion: "Out in +he yard was bright or dark?" He
answered: "Bright, the strest |ight come to the yard". The light post,
as he:pCinféd'ouf,fwas sbout four yards away. He saw the faces of both
men as they ran from the vérandah. The applicant Carter had 2 small .38
automstic pistol. The other man had a small gur but he could not meks
out the Typé,

The cross-examinaticn centered around inconsistencies between his
evidance in Court and +ﬁe statement he gave to the police. 1t was suggested
that in his statement +o the police he said: 7l got up éhd'wenf'oh'&§ |
verandah, 1 looked across Building 'EY where | saw 'se Dog and 'Sour youth?
standing in front of the buﬁtéing tafking." His denial when pressed by
the judge wes: "1 didn'+ +et1’ﬁim'a’saw"fhem:+a|king;""' S

Whgn_his_éf*én+ibn waETdran:fo fhé parffcular“pérf of:his sfafemenf
he denied so Téflihg.%hélbbtiée;k A+Zfﬁié'éfage one Woul&_hévé?éxpecféd the
statement to be_Tendéfgd fﬁ:efjdéﬁéé_cr:be}+éf_sfi}iﬁ+héihgI%te¥officer who
took it would subséQueﬁ+!yEbévéaliédtfot¢6n+ﬁédiCT oF confront +he witness.
Instead he was Thén chaIIéngéd 5ﬁ:éhdfhérﬁpoihf;?hUSET };;€

: ﬁHis~toéDéQ{éQ  f-Df&ijéﬁ:}éﬁi'+ﬁé;pé};&é:%ha+ )
U nyour statenente
VR. MORRIS: © No, sir. -

- MR, MITCHELL:'?jTOkay,'so what is written there
- in your statement is not correct?

A T iseur youthit

0+ M. Morris, what the Registrar has
. Just read fo you not correct?

A: No, sir.



Morrls in Thaf same. sTafemnnf
; The poiice, d:d you say Thaf

. :  ?haT is when you rushed ouf
ﬁTo your verandah you saw Mark: sTandzng To

:  fog ;:f _5fSo fari mo_.ﬁié; how i it you told The Court
o o now that swhen you rushed out you saw two men .

g+he eastern corner of " The bu:ldingy you :old -f:5.1-3 

t:fﬂrunntng from undsr-the first floor and one: offﬂi”; .

7'+hom later

urned ouf To be Mark._

.i:l saw_fhe Two of Them i  f_;F  7;_“fT' Q;'. 

hereafTer bofh J_dge and defence afforney a}farna+ed_ _*:'

.rf:So Teii me you airoady adm|++ed you ca
L iread. Znd. wraTe and. the polece read The

. statement to you: when’ you gave .your -

:s+a+emenf “so why wher the polzce read

to_you the part zbout when you came ouf
“on your: verandah you' saw Fioe Dogt ang -

. 7Sour Youth'. sTandlng in front of the
Cbuilding Falking, why - d;dnvf you* correc?

_'noT 50 IT go why didng? you sTop hfm?

.-_.':.-_-_-:'_'Becaus‘: he was W!"jﬁ'tﬁg ! d!d_f-':n'o-]- see how he .
'H'Liwas spei|!ng :f o _ T i

.._:-f_hDon‘+ maffer how 1+ speils. iYou already
”V?f*adm1TTed ThaT you ‘caniread.and writel “You: .
e qava s statement the pol:ce raed it back to.
T’Fy “nothing is: wrong With your: hear;ng, you{h}.-
:;cah'hearrgood nd your eyeS|gh* is good7 SR

" Yes, sir

“the police, why didntt: you ?ell him no,;_s j f_*;f:”




Q: - When the poI|¢e read that -part o you
- -+ about 'Joe Dog' and ISour Youth!

-_ﬂjjs+and|ng in fron+ of ‘The building

C 'Q'Taikang, why didn't you stop them and
”F._gsay,_no man, 15 not so, why dida't you
- etop i the po!lce? '

A Through When T was Telilng him Tbe'
 statement and calling the name so fast -
- “he was just writing. '

Q: " He read it afterwards, that is the
. opoint | am-making,. he:read it to you
fg-af?erwards andAyou never stopped him ahd -
””correcTed him. {1 am -sugdesting, sir,
" that you do hot know what happensd, you
“do inot ‘know who was there and you do not -
- khow what happened.

A “J,sawffhe]mah dem;“'

-2.There was nd re-e%éﬁ;da?nonrby Grown Counsei.

AT‘The end of +he Crown s case a no-case submission was made on
+He bas;S'+haT Thc-W1Tnesses for'The prosecufion were so-maanesfky
;unrei:able +ha? no. reasonab!e Jury properly dsrecfed wouid convict on
"_Thezr evudence 1T was subm:++ed an effec+ Thaf fhe ev:dence of
:Cynfhna Johnson was hope!e:sly eroded by The cross—exam;naTlon and Mofrns -
dwas discredlfed by The serious ma?erial incon515fencses befween hlS B
'fsfaTemenT +o +he po!acc and his ev&denca |n Cour+ ' in reJecT:ng +he

;submasssons +he 1earned +r1a1 Judoc saad |

: _:" agree Tha+ ?here isa dnscrepanCy but
. there Is acase fo answer.” .

ln andwer.bofh appllcadfs gave sworn fesflmony +o the effect
ThaT They were no+ in +hosu prem:ses Thuf n:ghf and 'knew nothing about “the
.';shoofnng of Granf e e S :
W1if;ams in cross-examnnaf:om sald he couid no? clear!y remdmber
"-where he was around m[d nzgh# on 11+h Sop+ember 1984-Du+ he was at’ *haT

' -Qda+@ ilVing a? 32{lr|ncess S?reef aT hlS uncle s placa' “He knew Morr|s

:fbuf nof by name,ikHe had been seeing h:m for abouf five To 5% years.
“He knew W:l+on Gardens Aparfmeﬂ# and Buzldings TE! and TGY bu+ he did not

~know The‘occupan?s, H:s s;s+er for whom hﬂ used 1o selt fore:gn goods is



Winsome Wil:lisms - he was also & carpenter's he{per on the Seabed
Aufﬁérify bujJﬁing;‘ He knew "Sour Youth' and Carter as 'Joe Dog?!. He
is called ’Mérk?' He has been with Car#ér at Sa++ Lane but not 'Sour Youth'.
Car?er :n cross-examinat |on admnfs know1ng Williams for four fo
f{ﬁe years. They moved together in +he SaIT Lane Tivoli Gardens,
:Sbaﬁish Town Road area. He did not’ know Morris before he came to Court.
Hé:did‘no+ know Bui)diqg 'E* or_‘Q‘ at Wilton Gardens. He knew "Sour Youth'
for.aboufw+hree.ﬁonfhs at Salt Lane. |
 BefoEe1Us‘fhé following grounds of appeal were argued:
-‘\%1; (a) ‘Thé learned Trial Judge failed to

properly assess+all the evidence
related to the fidentification of the

app!icants thereby denying them a real
chance of acquittal.

(b) - -The learned Trial Judge feiled fo.
properly: assess the ev.idence of the
-witness Winston Morrls as it related
To both lden+|f:ca+10n and parf;C|pafion
by the-applicants.” ‘

In support Mr. Knight argued that the judge did not give due
consideration to the inconsistencies in Morris' evidence ‘and he erred
‘when he held (i) That Morris’ ev;dencgﬁﬂiof shaken'as to the sequence of
svents" and (ii) that his evidend¢é that he saw the two applicants
running from underneath the verandah had ‘nét been shakén. In passing,
he criticized Morris' evidence of being able to describe the gun. in
Carter's hand as highly improbable and cught nct to have been acceptead.

It is clear from his full review of Morris® eVidence and the
opinion expressed by the learned triz!l judge that he:rested his verdict
' on:The evideﬁée of Morris,'whom he' regarded as an .independent witness with
no apparent mbfive'?or'¥alséhooq'ahd.whO“had ample cpportunity for
fdenfifying The abp[ﬁcah+s waéhwhé-knew“befare and had-.cften seen.

Héwever, of" the Incdnsis#ency'ih his evidence he-had this to say:
| &

"Morris was challenged on his statement given

to the police; the part or parts of that 2

statement were not tendered in evidence, certain
7" questions:were put To Morris which.scught Fo

contradict him as to the roles played by each



“.-"of These accused persons,buT whaf is of ssgnaw
.+ ticance .is that: he has: not been shaken as to the.
. presence, his evidence to the presence of +hese_ﬂ
-+ Two accused.persons on the scene nor has his. ... .
evidence been shaken as Fo the sequence of avents
cwhich-he has. sought Fo- relate.. Yes, true it .is .
that he was asked . and has ulven ‘evidence as fo the -
relative position at . one Time or the other in.the . ..
yard that night following the ‘shooting cf the
~accused Carter and.the.accused Willlams as o Thelr
activities-in the yard that night. His ‘evidence
. was-also:challénged as.to . the:fact that he ¢id.not .
.o see what took place in “tha yard that night but his
' j”thdenCO in that regard hhas.nci . been shaken, . his.
- evidence as to the fact that he saw +these Fwo
. accused.men -running from.underneath: BuiEdlng E on
+he n:gh? in guestion has not been sheken nor has
i-o-hisrevidence.beer shaken as-to:the weapon That he
. ..:had:sought to.place ‘in: The ‘hands of each of these
o -Fccused Dersons“" e e
I+ is cloar +5a+ he judgs was' impressed by the witness Morris.
-'¥+chever9'haviﬁg"ih*his“an3w0?dsiﬁﬂﬁ§T$dd'ThnrinCOhéis%énCV; then' unloss i+
“is |mma+er:al some explanafion 15 9559n+|al before the evidence in Court
can be accep+ed and relied on in” reia?ion Yo' that particular point. " IT
“seemed To-us-ihai:Morrjs'.evidente'Thaf'when“he,ranaouffon_his;verandah-
he saw The: +weewenrushing from under ithe: verandah of Apﬁrfmenf YEf s,
' C!eariy |ncon515TenT with-his: sfaTemen? Exe Thp poilce +ha+ ‘wher . he rushed
Tout ongfhegyerandah;?M&rk‘,[Wa{lIams]_was,sfandsng gt The easfern.corner
-bf;fhe;buj!ding;,-[f;ThaT,ié;éoﬁ#heh;fhe-sedueﬁcejof_evépfs is.cerfainly
shaken. ‘There may:be:a.credible explanation but the explanation must come
from:the witness;. it cannot be supplicd by well-meaning conjectures... ...
. Miss.Sibble  for the Crown: submitted that: assuming: there was
—aninconsistency.the conyicfjon,ndnefheiess,fought;fofstghgﬁ ;She;argugg
e Thé=effeCTfthaTufFOmgfheaev;den¢e'of~+hegproﬁecufioniwifﬁesses Grant.
lénd'Mcrris;%afgahavof menlincludihg“#heZgunman'?B?d?a’,_wen+3to.fhdsezgg.
";prem|ses To 1nfitcf sericus bod:!y harm on Gran?‘ There was ampie ;@¥jg'

'-oppor?unr?y for. The W|+ness Morrts To ldenT:fy +he appiucanfs who were;f

~well<known To h;m," l? was a reasonabte ;nference Thuf +he applicants

S vere of Tha% gang ThereforeTon fhe b IS of common des:gn they would °

-be‘gu:l#y,ﬂ Thc argumenT |s pIausnbie and a?fracftve buT it suffers from



.;aftnherenf wnakness Fnrsf Th:s was wof.+he ?heory of +he case for ?he

j7jfprosecu+|on

ff!f was Tha+ fhe app* _an;s-armed W|fh firearms enTeredfi-;f“"”r

-ijorrss‘

ev1denca, :

Cand later:
;ﬁﬂ‘Buf as. i saed The ev1dencc of Morrxq wh:ch I :
accept: established the nexus befmeen The: shooflng
ikt +ook: piacc andtwo accused men from the fac+
o that théy weré seen running from “Fhe bualdlng ST
- _shortly, leaving the building shortly aftér. shoTS'“ffaﬁ”_,_5
pTL e i were heard Both armed, the alibi raised by +he +wo _;};{f' :
?Mw'ﬁlj_" f{_-?ﬁ'ffa;ag{-a.;' --:accused IS raJecfed gl frﬁ*-z S :
The iearned Trfat Judge was fhernfore never requsred To consuder
.'H'f?he alTernaT:ve +heory, namely whefher .rom The:r presence There in The 2&::ffjﬁsfff
”fjjyard 1n +he c1rcumsfances descr:bad by Morrls The |nference could be
'adrawn Tha? Thev were a parTy +o *he common des:gn +o :nJure GranT
"5Secondly, +h|s ai+erna+1ve Theory would res+ upon an accepTance of fhe
'jfac+s as sfafed un The potice sfa+emenf wh:ch would no+ be "evedence :n |
o CourT" upon Wthh a f:nding cou!d be made
iﬂ our vtew +he EHCOWSISTenCY beTwaen +he ev:dence |n Cour? and '-'?
“:afhe STaTemeﬂT Tu +he poiacu was mafer|at ln a VITaI aspec? of fhe casa
'*ffand unexa[atned and sfandnng by nTsel+ ao posi*lve findaag of fac+ couid v,zg,}**
"i“be made on Thas poanT Accordsnoty, Tha COﬂViC:]Oﬂ cannof s+and
We gave anXtoua consnderafion as To whefher we should order ar “
' i;néW-Trla|.or en or . a verdch and Judqman? of ach|?+a!. This was a brufai and _f

”.anTFOC|ous cramc For no apparen+ reason TWO gunmen :nvaded The 5acred

* : pr c:ncfs of a man s home and sho+ ham whele asteep bafora htS T V Theaf:;.”:'.

-'TranscripT conveys The lmpressaon Tha* ?heqwlfness Morrts was badgered aﬂd

*a?]nOT g:ven a ?air opporfun:fy To cive an exnlana?ton To The ;ncons:sfency




iappearlng ln The record On The o+her handy a new Tr;a! would nge +he ::

3:prosecu+|on a second bafe of ?hu cherry s proverbal!y speaklng, f¥ﬁe’: __f 3

"oppor+un|+y a+ The ?rial To seek from The wufness aﬂ expiana+|on for hé~ '

rlnconSIsfency hav:rg b &N m:ssed 'should no? noW - be resfored

1n +he c:rcumsfances ?he hewrrng of ?he appilcafxona are Treafpd' )

as of +he appea!s The appea!s are al!owed +he conv;cf&ons quashed and

 -VJudgme1fs and Jﬁrdrc?s of acoun++a| en+ered




