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SURREME COURT CRIMINAL APPEAL NO. 146/87

BEFORE: THE HON. MR. JUSTICE ROWE, PRESIDENT
THE HON. MR. JUSTICE CAREY, J.A.
THE HON. MR. JUSTICE DOWNER, J.A.

REGINA

VS,

NORRIS DOHMAN

F. Phipps, Q.C., and W. Charles for the Applicant

Miss Y. Sibbie for the Crown

May 5, 1988

ROWE P.:

This is an appiication for leave to appeal against
conviction in the Gun Court Division of the Westmoreland Circuit Court
on the 20th of August, 1987, from the verdicts of guilty of illegal
possession of firearm, wounding with intent and robbery with aggravation.
The applicant was given sentences 6f five years, fifteen years and
fifteen years on each of these counts.

The case for the prosecution was that on the
11th of January, 1986 somewhere about 2 ofclock in the morning
Mr. Rayburn Clarke and his wife Rosiyn were in bed in their home at Cain

Curran, Westmoreland.

Mr. and Mrs. Clarke kept a shop nearby and one of the matters

which came out of frial is that They had very little money in the house

as just before the date of the invasion of these men, Mrs. Clarke had gone
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_and.boughfjgbodeifonffbe;Shob._ Howeber +naf may be .Th:s mornind.as
_Tbey.siebf.'fﬁéyeheabd?é'g ea+.n015e ou+5|de The door and both wufnessesﬁ:.d
Mr. Clarke and. his wrfe, spoke of heartng gunushofs on The door.-e:ehfﬂﬁf'n
; Mrs. Clarke sa:d ThaT a pane of giass of +he door was broken ouf and her
husband used a machefe fo chop a? somebody who was s+it! Trytng from ?he
oufs;de +o gatn en+ry L i . s

| She sasd *haf The house 35 suppfied d;fh elecTrtchy and she

+urned on The l;ths prlor To +he Tlme when The husband made The chop aT

+he 1n$ruder._ The husbard“s ev:dence was Tha+ Ilgh+ had been lef+ burn:no 3dd |

:lﬂ fhe house whan +hey reTlred To beda-g,_;_,;ﬁ“ef:b-n“

Wrs. Ciarke sald Thaf she ran from ?he bedrocm lnfo an

adJOIning room where n;r grandchzldreﬂ s!epTQH !n dosng SO,'IT appcared

'she had To go down'aAshor? passag ', When she gof inTe Thts room haV1ng
'regard ?o The way in whlch +he beds were arranged .n Thaf room if was' '
'dlfficulf +o cloqe +he door comple+e!y and she sa[d sfanding in The room,

.us1ng +he door as a sh;eid ;o preven+ en%ry of an un:nv:fed person shc

- saw a man sfendtng [n The passage, He had a Iong gun tﬁ hus hand and he ;a]f;"'

.'had a flashllgh+,_ She sald Thaf +hts man p:cked up a glass iamp whsch was o

ona dresser and %He man demanded money fr@w her., She saad Thaf she

"-even?ually egreed To geve h!n Two hundred doilars which she kep? under her }'

-bed and Tha money was handed +o The man by The grandson.. The *hsef fook fﬁ.
Fhe oun and “Tucked“ ?he boy ln h:s head before he goT The key for The shop
from her and wen+ away ' S BN e S

| MT._and M#s C1arke *ohﬁ Of how affer They had heard The
.shooflng on The doot ?hey heard anofher*shOI and Mr.-Clarke received cun»

'_'nsho+ wounds To h:s Cnesfo~ He was frea?ed af +he Savanna-ia-mar publ;c

. n;Hosp!?aI and The Poilce Officer'who gav ev;dence fotd of see:ng Mr, Clarke s'“n

.Ches+ pock—marned as 1f he bad recesved wounds from ?he peitefs of a shofm _,n_.;

s




.:Qn“?he‘215+_of_January,-sg@e_+en days later, Mrs. Clarke
wenfi+c an;idgnfifica?ion parade af_WhiThgrn.Po%}ce Stztion and she.
identified fhéféppiicanf.as:Tﬁe;ﬁersgn-who-came;info her-home :and .- .
robbed her and_on_?ha?,occasion;her;husband was-shot,:

h At drial the defence pu# forward an alibi. . The trial Judge~
reJecfed the alibl and he accep+ed the evidence of Mrs; Clarke as +o

idenfificaTione__He_said;

- YYWhat is the eVJdence on which they "
seek To make me feel sure; The evidence
of Mrsy Clarke, S0 again you look at
the circumstances.. | take inte
consideration the fact that Mrs, Clarke
was seeing this man for the first +ime
“inher life. © | fake intc consideration -
as | said, fhe very remarkablzs and out-
~‘standing festures of - +this accused mars |
_ Take into consideraticn the fact that
 there was 11ght in The room; | +ake into
consideration the fact +hat there was a
“distance of only thres o four yards
. between Mrs, Clarke and the accused man,
“and [ take’ inte consideration +he fact
. That the accused man, Mrs. Clarke saw him
- forta period of ?|me between five fo
‘ - Ffifteen minutes. | am satisfied that
“45% under those® condl%lons and having regard _
to the remarkablie features of this accused ..
“man, the"very oUtstanding features, that =
sharp and unforgettable feature of the
~accused ‘man; that Mrs. Clarke had ample”
oppcrfuntfy to ocbserve her assailant, to
‘i recognise-him and oo subsequently ldenthy
hzm on a parade i

_er,.Phipps;has cha]lenged,The:correcfness of the conviction ..
on_fWg_Grouhds.; Firs?!y, he-said that the circumstances:as to identifi~.-
cation viere unsaflsfacfory Hc saad TnaT The evidence did. not clearly

reveal wherhﬁr +here were'?wo'men 1n1rud[n5 info The housz or just one:

‘man. - He sasd Tha% Mr. -and Mrs, C!arke did not . speak-with a single voice: -

_.as Tothe,Time,af-whEch:Theilighf was-TUrhed-on;=rHe-referred to the oo

-:mporTanT fact Thaz M. Clarke Hid not 'sce-a man. with a:gun. . He.saw.a-
man but he did nof see him with & gun and he said alsc that Mr. Clarke,
when he went on to the parade was unabie fo identify anyone. So seid

~Mr. Phipps, that points to the fact that the circumstances under which

the identification could ﬁave been made ware difficult,



-_jpiace of The |den+1rlca+son parade He satd *haT %ha% ac+ by The

"'.je}m4%{;.z;:ﬂ’e__.:'

He referred a!so +o fhe ev:denee led by fhe prosecu+son fff:f-"

'Q:?haT ?he assaatan;, whoever he was had a fiashfsghf whech he used To
"shane in he face of Mrs, Ciarke wh:cn woutd render The opporfunlfy o fffﬁ--f“:
: e.obs rve The assa:!anf more d:ff;cuif He sa;d Therefore,-nn Those

. -Ctrcumsfances +he ndenfif:ca+:on was weak and unsaflsfac?ory and weu!d B

frender +he verd;c+ unreascnaeie, e o

Mr._Ph:pps sa!d foo +ha; fhe conduc+ of ?he zdenf;fnca*eﬁj°,f3f

et

'_._Tton parade was unsa%:s.ac?ory. The ftrs+ unsaftsfac+ory fea?ure To e
”whlch he referred was fha? +he consfable who was Jn charge of +he

-lnvesfngaftor locaTed fhe wn+ness, Mrs Ciarke, and car.:ed her fo The_*a}ﬁ_"'

'_arresfing consTab!e breached Ru!e 553 (T) of The Jamaica Consfabuiary
. anrce Ru!es deallne wafh 1den+1frca+;on parades where i? iS saed fhaf |f
”'.-is des:rabie Tha? arrangemen+s for an tdenftf:cafton parade shall no+ be ﬁf'

 made by The member 0. ?he Force |n charge of *he case aga1ns+ The prlSOﬂura.”.'?: =

Uc do no+ bet;eve Thaf +he arres?zng cons+able who d:d nof

'iheve anyTh:ng To do w;Th The acfual draw;ng up of The parade or The
:_:eseiec?zon of The men on The parade or fhe process by whtch Mrs,_C!arke wen?
.,qon the Paredo +o tdenftfy lf she couid Tne assaltan+ Thaf ne IS dES"'-“.."'

j;fquaiif;ed uﬂder \ule 553 (1).

!a @ pracfacai way s+ 1s fhe ;nves+:ga+zng consfable who

':-wou!d have.had con+ac% w;fh ?he W|+nesses He-is-?he one~wh0'wou!d i
| probabty know where To find The w;?nessesoe He s’ ?he one who woutd
-probab!y have aﬂ 1n?eres+ rn +he case and- ﬁnsureng Thaf +he wifnesses:?fﬁﬁ"'
':come To The parade and Trv +o make an :éenf;f:caf:on Therefore when we.jjxﬂ
g'fake a pracflcaf vzcw of how - parade can be organlzed and arranged we'3
..Thrnk +ha+ +hcre 1s nn Ru!e 553 (T) referred To above, no proh:b:fson

lagaznsf fhe arresT:ng of icer, IocaT:ng and br;ngtng w;?nesses ?o The piaceVV_f-.f' Ca

where ?he parade ;s go;ne To be hetd

WQ'Thnnk also Tha? a!fhouﬁh in +He conduc+ of The chSSm:-

:iexam+na+ion~of The offfcer 1+ was suggesfed Tha? he +otd +he pofenfial

thfness ~LhaI’ a suspecf had beeﬂ arres?ed and The Judge in+ervened af +ha+:; _7




B

.-ﬁoint,;fha+ fhe quesfion,§Sked,was-SoMeWha%Jambigucus-and'+hé effort
] Of’+ﬁe”fééﬁﬁdd3+rfé!-Judge.waé'néf'fd;S+i%1ef*he*cr055—éxaminaTioh-bqu:'
ra?her Fo . !e+ counsel formulafe h|s quesf;on precisely. -

Therc was ho- JUSTIC@ of The Peace presenT*on the: paradu

~The” off:cer conduc?:ng The parade seemed zo have askeﬁ The:ausgec# of Fhe -

'-"parade in fhns case, +he appilcanf ;f he wnshﬂd +o -have & JusTEcc of

.'f +he Pea¢e pkesén%‘ Mr. Phtpps r;gh*Ey ponr#s ouf The du+y f

; 0% +he' off:ccr who is conducf:ng The parade to f{nd a Jusfzce of. {he
:peace;.tf.lf.js'Pracflcabie-soafo dO&: !T,Jsades1rab{e~forgaudusfsce offh"'
. :The Peace To be prvsenf on Tbe parad buf it is not mandafory
 requ|remen+ ard rn Thus parflﬁuiar case navnng reqard to - the ev:dences-'f
'7espec1aliy of Mrs Ciarke and of “+he fsndqus of The: learned frial:
“}Judg 'sT does noT seem +hat any tndusT;ce cou!d.possib[y:have.been-
-:done by +he absmncb of a: JusT:ce of The Puace from The: |dcn+;f|ca+son
'parade.} ﬁf o .

‘ |fr Ph:pps referred us +o The Englash Homé: Office Rules of -

.-1978 dealing WiTh lden+lf1ca?:on Parades :n Eng!and A seems-fhaf-fhose*. o

::Rules are’ far more: pxptlcaf 85 +o wha1 shouid bedone Than: The Rules we
:have tn Jamalca,: 1n+eresf1ng as They aru, wo ‘do not: Think +ha+ Fhey.

iijn+r0duce any raw pr;ncsnfe fhan whaf We have In The;fmna!-ana]ys&s;we f
:do'”9+,?hF355ThaT there was any subs?anfial_breaéhlof~fhe Identification

' Paréde-Rujgélwhich'ex?ST %o'ensu?éfféfbnésé bn an identification parades-

. T?e lcarned Tria{ Judqe nad in m;nd all “the: argumenfs put

"Torward by Mr, thpps This mornino bﬁcause on page 94 .of the Record he"

“said:

B am ot the view That The men who ‘were on
.. the parade, there was not. such disparity .
U inTheight as to'make the accused manso
- outstanding that Mrs. Charka had no choice -
“but Yo point him out. 1 don™+ “+hink that
“Fhat is the position. i ‘accept what o
~Mrs. Clarke said - ‘when | went enithe =~
parade | didn't even notice anybody because
“when | went there | saw my ‘assailant and |
- went straight for him, 1 had ‘no time to R
“notice anybody else.’ _'I' slieve her +haf R
- she was not MInfluenced by ?he fact that this
* mar‘was one of the: ‘*'i'alier'2 ‘she was '



':*}i: “lnfluenced by fhe facf Tha+ The man she
. saw was The man she saw an_her house._-_r

He sa:d a!so

-3*1 find Tha? fhe parade whnch was conducfed o
. albei? ‘a“Justice of the Peace was not There,;- :
. uas a falr paradeu. 1 find That Mrs, Ciarke TR
wag unalded in. idenfsfy:ng this. man; 1 +ind
o that o she 1den+=feed himon” her own-esteam, (sEc)
. because he was Fhe man she saw in her House
*Qand +ha+ she was not mas+aken a? ai! m _'-*'ff~“

':_So The !earncd +r|a! Judge dud dsrﬂcf h|s m!nd %o The vnry issues whxch |

-.Mrn Phlpos have addressed To us Today

"In'*. lrcumsfances we are of ?he vzew Thaf +hcre IS nc ;-_-”

-:fmerif in e:?her of The po:nfs so succrncfly puf forward by Mr. Phlpps

- ) and We conciude Thaf The appf:ca?:on for !eave to appeaf shau!d be refused¢ 1;l7f:f'7ﬁ

Sen'!'encec wlti run from The daTe of conv;cf:on




