iN THE COURT OF APPEAL

"ff*f;er Denn;s Morrxson for Flemmlng

SUPREME COURT CPINENAL APPEALS NOS 52;ﬁ§3§3543&{55/é5f‘ffv?fj, fg5,g

ﬂ5 fCOREfffThe Hon, M, JQSf?be Rowe Pres;denf
coonem The Hon, M Justice: Carey, JoAL
“ .. The Hon. Mr. Justice Whife J A

"~gREG{NAQ_V. Osbourne Flemm:ng
cooem s anior d ohrson -
_,"gﬁCoanf|TV_}ks__”“ Sl
. Awthony Robinson

fﬁg5er Loweif Marcus for Jonnson

“:5.”Mr. Raﬂ He?raﬁ for W:lxs

 *i:Mrs Va!ﬁrxe h51+nmv1!¢on for Pobansor fjﬂﬁfvgf, T}¥=ﬂ?*'*'““"“ L

””gfbecause }T 15 now Thefpracfzse of ?has Cour? To do so :n aii nurder cases. E'

“f}7 Niss Jenn:fer Sfraw fur Crown

On 29Th Apral 1985 af?er & Trtgl tn ?he Home Carcuu+ Courf

37v ¢before Walker J ;_and [ury These appllcanfs were’ conv:cfed of The  $15”

Tf f'murder of Smmon Howe!i and sen?ence of deaTh was [mposed¢,3: -

No po:ﬁ%s of merl? were argued before us and fndeed in The uase

'fof The appl;canf Robinson, Eearnea counset candudiy acknow!edgec +ha+
"':“”There was’ no po;nf of subsfance wh:ck she could arque. We,_never?heiess

"Tfpromlsed fo pu+ in’ wriTIng our. reasons for requIHQ fhesr aDPE'Ca?’OnS’

The C own s case :n brIOf was Tna? rn +he early mornrng of

“ ?;15+ Mayﬂ_1983 a number of maraudersp for The persons |nvoived an ?h:s
'my?raid couEd no+ be herwlse descrxbﬂd broke ano a bUIldlng occupied

"ﬁfby The sla:n man and hrs famniy, anc used by h:m as a shop and +he




'53ffour appii0ﬂnTs were :denflgied bv Moqrc

ftfffhc door o; fhe house be:ng klcked
| “"and auakenod hlm.¥f,

iwﬁmati ran 1n+0'The shop where They__

};fhevﬁdheyr

.$They'robbed ‘hp occupan‘l'éD and one of Thelr number

: f}ifafai!y sho? and k;lled Mr. Howelt, wh;QWas The propr:eTor These

gMaf+hews, %he commonnlaw

he;proprseTor, Anofher wtfnessP Eva Howe!!' +he eider W“' o

The acfuaijf &

'VT as be;ng presen+

she wen+ To her fafher s reom i

::younger s;sTe;p:Denise, her fafher and herse[f

1d behznd a deep freeze un _Tﬁe}f aJ'”""””"“

 'fI1gh+ wus serched on ond The appl}can+ Johnson who was armed W1fh a

“:f _f:rearm ordmred her fa+her ouf ->‘Hey bwcy, come'ouf here come glve we;}ffl?f;f'~ff

”gwds +he perempfory and con?amp‘uous commandt¥

Mr,_Howell

= ~__was ar man of 52 years,- He came ouf of h{dihQIWi?h hls machefe 1n his ;.'YJ

| '~fhaﬂd and';hopped a? Johnson,- She cou[d 10T say whe?her

: "r%landed bu+ af Th - same’ T:me as Swmon Howel sfrova vai:anf{yg o

:E”iman“ came hefween Johnson and Howeli ey

f;‘am:iy and h;mself anofher man descr:bed aS'”a shOFT dark

”Poan+ed a long gun a? Tﬂe  ? };_i f] ].ff

' :f;gglaTTer A sfruggie ensued and'pherear+e  she heard The sound of 8 gun-},jf;jghj,”_

fﬁ;x sho+ zns&ee The shop,: Then 51iencen; Shor+{y afTer she said che heard;5 f-.?L:3'

f'HoweII“s room wherm she h:d herseif Wh!ie There some;men"ran tn+o

| ”3 a+he shop,. ThereaffefLshe heardna chopp:ng sound doubf|es The sound

‘of_her ccmmon iaw husband chopp:ng affdonnson foilowed by an explos;on S




_Afﬁfhfs péin?, sheiéndéaVOUred:~+0 es¢apé Sy-rdnhfng:ouféide-fhroﬁgh
“?fhéibéShed”Thfdddr;V:Beféré*shéﬁéoufd7hdwever4make-a?clééfwgefééwayg-
-Vshe*wés.grébbed~no+¢mOﬁewfhahksfcﬁgsafée+ffroma+hegd00rway:-.shéﬁué
zidenf?fied*%he“appiicéﬁ%?W§4ks'as-#ﬁé'méﬁﬁwhorheld~her;*i“Gal;fWhey 

. _yuh a“run-go? -Pu+*ydh-ﬁaCeiaﬁgfunggﬁgé1ﬁé*:She”didﬁas*SHehwas*bfd:
Bt na*sodﬁér_hadtshéwgohe"fér%ﬁefgroéhd*+ha+wshéawasﬁy%hkediuﬁ;cand'
foreed fhr0ugh-+he~dbor;afkgdht@515+5rand?sn+ov+hef{iVihgwroomﬁh?Tﬁere- -

-fsﬁe:sawffivé*(5)ﬂo+he?'ménﬁf“HéEVCOUn*ing mus+-have-béén-awryycHShe*-

:_-ih‘amed; the applicants -Anthony éo‘b’ihssn;? Junior: Johnson-and -"Fl‘emm.iﬁ:g';f“ o

CThére wasancther-man;: with Fhe nickname “Russian™, but ‘he:was: never .

';aﬁfes+edﬂﬂnt60nﬁec?idn with his participation inthese events. " He was
[=armedwwiThTwHaT:wasvdescribedfaS“?aﬁjbhg*guﬂ”;:W”RUSSiahﬂ;,iT.was,‘whc
'*.wés¢demaﬁdinghThéflshe“hand'OVethhe°m0ney;thU?'éven+ualfy*allwfhe
.'f-QThefs‘jbineﬁeinapressingfherato5goﬁahdiﬁeok for#?he$money;~-w=v
- She went Tnto’ her badroom; and trooping behind her were:the
.-apbridanfs-and*ﬂﬂussian”;v*She*opened the wardrobe .- +She handed ‘over
~money which she found therein, = Thereafter all the:men made offi But
“'her ordeals, &s. indeed thatof hei” step~daughters; was not yet ended:
Upoh: departure of their assailanis, she called the girls and all ran to
~the other end of +he building and -into The streeti: They:were ali stil]
' dfeésedfTﬁsnighfies;“fByVEhﬂUhfinisﬁéd*building on the opposite side of
+he“s+?9efyfSHeWSéanné%hérvgrcupédf.ﬁénntiOne*Gf'Théfr nimber but'a gun
“toiher he:ad"de'man‘dihg:.r‘ﬁoneyin-i-. _--She::--rd:l'd Them she had already given money
%6 those men who had* come’ into her premises; wheréupor she’ was adJééed
To pass.
.:*‘v‘yLafer'fnﬂ?he*mbrhing}7MohiéaﬁMa++hQWS*reTUrned*¢d the' shop éffer
she Had-been given some: information, ahd there she found: her common=law
~husband Tying on the floor in a pool ‘ot bidod.  He was dead. * it
-sn?"f-wShéfsaidashe;knew*ari56¥ %hésevépﬁi5¢énfg‘bv9r'somé&%ime;w~36e'
“Knew fhém&hoffbyﬁ%heirvgiveﬁﬂﬁamesg;buftby.quaihfﬁﬁseUdoﬁyms:**The'f

“ioapplicant Junior Johhson was called "Sproutti - she knew hirm for a year

1



| 'ffffbefore Tne-:nc}denf,; The appt:canT-An+hony Rob:nson was “Cruc;al”

i nd +his facf Wa; T;;i'::“L:'
i defence._ So far as

FL she knew hin

ffe”lfhese evenfs réhoﬁéﬁ'f'”’": o

by Mr'”Morr:son and eﬂdorsed

': . }by counse! wno apseaa ._;fore us :or The ofher appl nfs %haf +he on!y

”}ﬂt;ve :ssue was?ThaT of :denf:f:ca‘l'aona He dzd no? seek +o lmpugn +he

.ffne cnrcuns+ances surroundang ?he IdeﬂT[fICaTIOH of Ffemm:ng by +he

'--,}Ewa+ness MOHfCu Ma+fhews was a!?oge?her dfiferen+ from Those wa?h respecT it

'  jﬁTo *he OTnmr appiicanfs and Thereforo called fcr a dtfferen? approach
*{jHe dsr@cfed our affen+ton +o The fac? ?haT ih respec+ +o +h|s appi:canT

."-fffhe wtencss dfd«DOl know hiS name aa +he T!me of The tnc:derf bu+

”Z?j;Tearned has n:cknam '“fhefeaffer and ?oid The poifce,_ The*w;fnessvwas.

-ffai!owed +o De reca!!ed and in he course of'.v:examina*ion gave evadence

'_ :as To The C1rcums+ances |n w she tearn#‘+he appi;can?*s nar_

57 *saad shc found ou* ?haf The app!:can. s hame was “Flre,“:éhd She

"i;*ﬂnncluded 1% Ih her sTafemen?:To ?he po!!ce . er anforman+ was a ne;ghbour

*f:whom she adm:??ed was nof presen? a* The Tfme of The offence ;:ff“fﬁ-"




Ws went ?hfodgh~wi+h.feérned.Cduhséfg-fhe'direc+idns of the
3 IeafneﬁhTria} jﬂdgeLiﬂ;ThIs¢respéc?;ahd}jf_is pn}yhng¢staqy}To;anerf :
'TQ;Thejjojgowihgrd?récfions Which begin fhus a+:page'295:;3

-sjﬁln The- case of Fiemmsng, his. case is. slngh%iy T
different from the other +hree when .+ comes
gfo identification, because.what she is. saylng
is, "I know him but | didn™t kriow his name.
St wassatter: |k owent and spokf to a; nrlgnbour
“that ‘a nelighbour told me +hat his name was
e _F:re and .-l went . @nd ToL the. po!ice 1 now know... o
" "Yhe name; 1t is Fire.' “And you have t¢ decide’
_4i'whb+her that .neighbour aUPpl1€d her-only with .
"3 name which she fitted o a face which she
.- knew .already. or:whether. That neighbour .gave . .
‘her +he name of a man who she was not able fo
recognizeand didn'T know before. and she in. . .
" Furn went and told the police +that man is one
..of. The men because.the neighbour fold her so. .-
S0 is that how it wenxr Because if she dto o
:”sno did not know him before ¢id not know him by SR
 face; did.not -know him by name and that. it
was 2 heighbour who told her to go and call’
-his.name. in connection with this:incident, Then;;
“you would have +o find Flemming not guiity of
. .-this .charge of murder, beczuse it would.mean ... ...
that somebody told her to go and name this man -
-“when ;she . herself was:.not able fo Identify him ... .
‘as one of the men, and That is not permisSthe=‘
- That person was . not. “there when . the-incident . B
heppened, so That parson could not tell who dzd
s o be- “able.to say Fire wes.one of them.. . ...

_Thé;{@@fnéﬁ?judgefcqnfinped}jh“fhaTLvein:forfaﬁo+her"page:Qr;so,,.ﬁhaT
' :yexftacf;jg5;jn;our vJew;;suf+i¢ieﬁ$.fé;ﬁispése;QfgfhehpoinTgOf,comphainT.

: Wé-woﬁld-wish3?o-add Tha?'+his'wifness;gavg'evidence;éfuher,knqwkedge of

;The'app{ipah+;oyer:some;fime;~h?he ¢ErcgmsTance$;[n{whithgshe}observed

'hImQEnxhgtghouSe,on_15#5May¥did'no%;diffet-fromehaT:5f*Th&-Q+herns--
__ﬁ,appjicahﬁsw;anﬁ_né,gne;hasfsqgghfgfg;SﬂQgQSf'?haT that evidence was cother

_;ihah.cqgentfeyiﬁehbekﬁfThg{§upp¥yinggof~#he;nickname,by:anofher;persom
:;gwhoiWQS}noigpfesenig,pyfxifséﬁfwcathT;;In:our-view,fiessenythenCogency

" of her avidénce Tha+ksheakne@fh?h'béforevanﬁ-recbgﬂizedihim;aswone_of'

-;ﬁThosc invoivad in-the. evenTs of: ?h=+ nights . There: was. evidence from her -

"¢,;§iep~daqghtgn,tva;fthatiTheqappi@ganrf1s;knownjésﬂﬁFIfe“h; 1t was-a -

'xmétfeq,fqrgfhegjuny~if They;bélféQédqﬁhefS?Spﬁmbihatfs@evidence;as;fo'

"'F+he-magneréih-which;shﬁiés¢ert¢ine¢}Tha@n?me-“F;ra.?igPlaigly}:ihe:;Q;

f ,g?yetygfaylf}Thaf;isgbeing fduh65wi+h=?hékdireciipnsx;js:nonfexistent?zn

-.There“féa[iy@igAno_merj?,jn;the;pcihfsg-;.



"'-{ﬁ;examplms of such discrepancy ori

'--T, house

".'IWe are noT an

'-?[;# ,ZMarrus was ailowed To aroue 3 grounds of appeai 2 of wh;ch

,ncon555+ency The argumeq+ Du1; :_ﬁ':fff

”f,forwGrd appoarmd fo be say;ng Tha? The

4The Ieu=+ doubf buT-Thon The 1earned ?r:at judge was

__ficorreci zn H:s dxreCTions for ccmmonscnse wou!d dtc+a+e fhaf one of

'_V.The w:Tnesses musf have~been mts?aken asr+o¢+he number Of SWiTChES

| ; EThe shop'or The FOOﬂ

E'_ﬂcan succ:eefsa..--::-.;=

he learned frial judge

F:na!iy, he aliuded +o pag 4§§fw5ét

.3§sa}d Tb;s

?Ee g face !+;hr,fForeﬁan and Menoers of Thc Jury,~
85 1nToE{toen+ peoplb,_ir men o in oo robp ifmen
g0 fr=to a shop: logking for: money ;. ‘because i f you =
. believe the evidence from. the Prosecution, that was::=~'”'
“f**he purpose of. gozng There, for money;’ how are ?hey
S gsing 1o find money 1n “the darkness?. You would. Think
"'-_Ljahuf Thﬂy have to. use: i;ghT aT some: sfage i They are
- looking for money._ How zre they going to find money
Liiin Fhe darkness? i You would think that: they: have Fo
-.j*L;e ilgh? at some s?age 1t rﬁey are looking | for money,-_
._:How are’you going to find monsy in the: darkness? And
oyou may Think, 1f you believe the ‘evidence for the .
i Prosecution;. fha? when they went into fhaf shep- ?haT
. omorning fhey were iooking for. The boss man becauss he
. fj“fvou!d know ‘where ths money is. Who would know ‘where -
7 the money s beTfer ?han The ‘man who runs the business:
- ‘and .who ‘was the man who'ran Tthe business? & Simson Howe!#

gfncons:sfency retafed_?o theTher ;’ f”Q{ff;

!ﬁ The c;rcums+ances The dfscrepancy musf have beer oer;nherai'ffﬂ.7 '.}

f'e ale no* persuaded Tha* Those grounds fﬁ ..: :

L And you may’ think that they. were-jooking' for him and in .'*:- -

.._ , order to ‘find him they turned on the light.  How- elsu_-..
o could They find . him? And if: Vou believe fhe thdence of
'E'gﬁrvﬂ Howeli +haT 010 of The men :n %he snop sa:d -”Heyh.




7 Thoyh, speaking Yo Mr. Howe !l while he was hiding’
.- . behiind the freszer one man said,. ?Hﬁy, boy; come

“out Rere come give me thi monvy,‘ how did That man &
.see Mr. Howell, because it was only one boy In = " - -
“there, on!y one male th the shop at ‘that time, 1¥ T

you belzeve the avidence of the Prosecution. S
M. Howe !l was  the only male 16 whom reference cou!o HER L
.. be made -2s ‘boy’ . The other two PErsons were women, L
" Eve and Denise.  How would that man have seen him U
. behind the freezer if the -[ight wasnit on?  You ask ~
fV”yourseEves {hese guestisns, Andthe same I:ghT i
-;yVou find that the light was on, the same {ight that
“they used, that That man used o ses Mr, Howell, Eva"
. :.could have used 1o ses sonebody too, that same roof e
" light; that same shop |ight. "So you decide.’ T

--Leaéﬁé&fédﬁﬁ%é{~ééﬁpzéihéd*+hé+*%hfsTWas*whcwiy’spééuféfrvéfahd“ﬁigh{y

'ff"pféjué{cié€7+a”+hé”é§ﬁ{?6éh+fs'&é%eﬁéé*spnberé =

B oaeas ‘Gueas such a s?ronc charge +o +he Jury,
R uhlch went To - the- vcry vaTai issue of Visual
ldentification, must have hlgh!y pregudxced
coictheemind sof Jury; Thereby: fettering the.mind.
~of the Jury and hlnderrnc 1ham ln comnng To ch
-w:FTa:r conc!us:on,;a,ﬁnzs SEE e st

I+ 1% cnough To 'State the poIn? o dewons+rafe that it (¢ Tofaiiy
:ldeVOld of merit. | .
'"éb'f%r7a5f¥ﬁé¥épp1f¢éﬁ+5@3r&é*ﬁé&7b6ﬁéerﬁéd;”Mﬁ;*Hé+Eam*éés=f*“
:ﬁﬁédh+éﬁ%;%b?556é§¥ﬁﬂf:-ﬁéfcus*Térgﬁﬁéh+556u+*%he"res+"df”h?s7éuﬁh?ésioﬁéy
' Wére'nof,:wi?h'respecfg'parficuiariy3hélpful._ We agreed with =%
'MiSs S%réﬁzwﬁd”%%é"feddé§+éd*%6:%§§ié%”+hé386UF?”éé +0“whéfhef.shefwés'_
'_abie To diccover any defects in Thu suriming-up, Fhat +he summinguup of
“the JEPrned lrlal Judoe was faar eﬁd détailed and tookinfo account all
reievan+ ooiﬂTs uhzch were: con51derec ;;é/éggld nd? bu fauifed In our
view, The ov:dﬂnce was overwhelmung und we cou!d flnd no- reason to disturt
: ?he f:ndlng of cu:!f as refurned by The Jury ..... "

In rne resuif we refused ?hc:r aopf:caflons for leave +o appzal

' againsf conv:cTion S




