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The applicant is a poliiceman, He was on October 14, 1976,

convicted before Orr J. and a jury of the murder of Verel Swith, the

fatal weapon having beon a fircarm. He comes before this court appealing

against his conviction on several points of law which in effect inter alia

are i-
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1)

@E1)

(#1)

that the trial was a nullity inasmuch as the
applicant was denied his constitutional right

to a public hearing in breach of scction 20 (3)
of the Constitution;

that the trial was a nullity inasmuch as neither
the Resident Mogistrate's Division of the Gun
Court in which the committal procecdings were
heard nor the Circuit Court Division of the Gun
Court to which he was comaitted to be tried and

was tried was empowered in law to cxercise the
jurisdiction which they respectively purported'to
exercise; and

that in the circumstanscs of the above this Court,
having no power to order a new trial, the appeal
should be allowed and a judguaent and verdict of

acquittal cntoered for the applicant,
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We allowed the appeal; ordered that a new trial should be held and promised
to put our reasons in writing.

Before us counsel for both
parties openly and frankly admnitted that all the rolevaﬁt procecdings leading
up to the conviciion of the applicgnt were conducted before the Gun Court and
that no issue relative to this divided them. Next it was agrced on both
sides thatlthe applicant at the material ti@e was a momber of the Jamaica
Constabulary Force in authorised possession of the fiicarm by the use of
which the death of Verel Smith was occasioncd. Thege admissions reducc the

P—

debatable issues to but twg namely i-

(i) Did the rclevant divisions of the Gun Court

_before which the respective stages of the

_proceedings against the applicant take place

have jurisdiction to entertain such procecoedings,

oy

and

(i) If not, such procecdings being a nullity, does

this Court have power to order a new trial?
L . P e Lt

The Gun Court is a creavurc of statube and as such it derives
its jurisdiction from stotute, namcly the Gun Court Act (Act 8 of 1974).
This Act was amcnded by Act 1 of 1976 pursuant to the decision of
tpﬂ Srivy Counéil'in Hinds v, G, (1976) 1 LLL 1., 353 in which

————— ey,

certain provisions of the original Act were struck down for unconstitution-

g}iﬁy. As the act for which the applicant was convicted took place subge-
quent to the amending statute, the fiist question must be looked at against
the background of the Act as emended., By Section 3 (1) of the Act the Gun
Court is created’and the sub-scction goes on to say that "the Court shall
have the jurisdiction and powers conferrqd upon it by this ict." The
following section (S.4) éllowé thé Court to sit in divisions, comprising,

inter alia =
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(a) onc Resident Magistrate - hereinafter referred

—

to as a Resident Magistralte's Division; and

(e) a Supreme Court Judge exercising the jurisdiction
of a Circuit Court - hereinmafter referred to as

a Circuit Court Division,

Pausing herce it is to be noticed that so far as thesc divisions are

concerned - and the same, it may be observed, applics to the third or High

Court Division as well, - the Court or any division of it, is, in the very
plain words of the sub-section, the proper judge thereof, namely in the one
case a Resident Magistrate and in the other a Supreme Court Judge, Not-
withstanding this, however, scction 5 defines, and by so doing, délimits,
the jurisdiction of the respective diviéions of the Court. Thus a Resident
Magistrate's Division of the Court shall have jurisdiction i~

(&) "o conduct any preliminary examination rclating
to a firearm offcnce which is a capital offence,
whether comaitted in Kingston or St, fAndrew or
any other parish, and to comait the accused to a
Circuit Court Division of the Court.

(b) To hear and determine any offence under sub-
scction 3 of section 13........." which appertgins
to unautherised publications of certain in camera

proceecdings,

This comprises the sum total of jurisdiction of this Division, Section 5

sub-section 3 provides that a Circuit Court Division of the court "shall have

the like jurisdiction as a Circuit Court estoblished under the Judicature

(Supreme Court) fhct, so however, that the geograrhical extent of that
’
jurisdiction shall be deemed to extend to all parishes of Jamaica and any
. —_—

jury required by the Court may be sclected from the jury list in force for

B e
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such parish or parishes as the Chief Justice may direct." This sub-section

—————

calls for some comacnt. Its wide terms nay convey a first impression




~ly
that the Circuit Court Division has jurisdiction to hear and determine
all suéh crimcs, whatever their neature, as the Circuit Court. cglablished
under the Judicature (Supreme Court) Act is invested with. Whercas this
latter Court is seized of jurisdiction to try all crimes brought before

it either =

()
S
~~

©

on comaittal by Justices of the Peace (S, 38
‘Justices éf the Peace Jurisdiction Act) or
by a Resident Magistratc sitting as two
justices,@S. 275 Judicature Residont Magistrate's)
Act;
() on indictment preferred by the direction of,
or with the consent in writing of a Judge of
any of thc Courts of the country, (S. 2
<:;) Criminal Justice Administration) ict or;
(¢c) by the direction or with the consont of the
Director of Public Prosecutions,

the former court, that is to say, a Circuit Court Division of the Gun
Court, may hear and detormine only such matters as are received on
comnittal from a Resident Magistrate's Division of that Court,

R This Cifcuit Court Division of the Gun Court is indecd invested with a
Q:v e

wider, that is to say, an island-wide or territorial, jurisdiction than

the Circuit Court established under the Judicature (Supreme Court) Act

whose territorizl jurisdiction bnsically is limited to the parish in which

the alleged crime was committed. On the other hand, however, the offencces
of which the Circuit Court Division of the Gun Court is in law seized
are firearm offences which are capital offences. By statutory definition

"fircarn offence' means eeeees

“(a) lny offcnce contrary to section 20 of

the Firearms Lct.
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(b) Any other offence whatsoever involving a firearm and
in which the offender's possession of a flreann is

contrary to secticn 20 of the Fircarma Act,

and M"Capital Offcnce™ means any offence which renders the offender liable
to the penalty of death. "A firearn offence vhich is a capital offence®
then is one which renders liable to the panalty of death an offender who
in the commission of the ofence uscs a irecarm possession of which by him

was at the material time contrary to scction 20 of the Firecarms 4Act. New,
L SO

from the provisions of thls Act certain persons are expressly exempted

R - e B e —

(S. 52) and anong these is Many constable in rospect of any firearm or

A,

amaunition in his possession in his capacity as such constable.

48 already indicated the applicant, a constable, was in

possesgion of the firearm at the materiel time in his capacity as such, and

accordingly the alleged offence’ although a cépital offence, was not one

which wags also a firecarn offencc, bot bo;nv a flrearm of onco a Res1dent

A e A e b ey

Magistrate's Division of the Gun Court had no gurl dlctlon to hold a prell—

—— - T —— e st kb e il

minary enoulr" into the mtter, nor pursuant thereto to nake a comuittal

ki gm0

e,

order., 4 foriiori the Clrcult Court Iuv1ulon of the Gun Court pr031ded

et ST et

.

over by Orr J and a Jury was llkerpL incompetent to hear and detecrmine

sy,

the natter,

1

Before turning to the second question relating to power in
this Court to order a new trial in the instant circumstances, some matters

were raiscd in the course of qrpunont:bo orc the Court which douervc some

N

comaent. DReference was wmade o Hinds v;'R. (1976) 1 ALL E.Re 353 and in

partlculwr to certain utteranccs that fell from Lord Diplock, relating to
both the Resident Magistrate's Division and the Circuit Court Division of

the Gun Court. &s to the former he sdid at p. 383:-

ot
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So here too the Gun Court act 1974 does no more than

to exbtend in respect of certain sp301fled offencesa the
geogranhical limios of The criminal j potion
S Dy a properly appointed lissident Magistrate
under the Judicature (Lesident Ma*lsbﬁﬂi&lﬁ)aﬁ_ﬁ and
to attach to him the - label = o "Resident Magistratets
Division of the Gun Court™ when exercising jurisdiction
over those offcncos,”

As to the latter he opined (p. 362) as follows i~

"In substance, thercforc, all that is done by those
provisions of the Act to which refoercnce has been made
is to enlarge the proviously cxisting criminal juris-
diction of a Supreme Court judge holding a Circuit Court
so as to confer upon him jurisdiction to try "firearm
offences" committed outside the parish for which the
Circuit Court is held, if that Circuit Court

has been given the d.girnation of a "Circuit Court
Division of the Gun Couyeg." In their Lordship's view
thoro is nothing in the Constifniion of Jomaica That
pxghlblts the varlioment frea extending the geographicol
limits of the original Jurisdiction exercisable by o
properly appointed Supreme Court Judge in the oxercise
of the jurisdiction of a Circuit Court under the
JUdicaturc (Suprcme Court) wa, whatcvor lmbel nay be

CXGI‘(“lS'Ll’

tho crlmlnﬂl Jurnsdlotlo

- Ve PA—— )

What I understand the argumont to be as it was adwabratod by Counsel for the
Crewn is that in the view of their Lordships of the trivy Council, labels
aside, there was no distinction or no substanticl distinction on the one

hand betwecn tho;c divisions of the Gun Court under consideration and, on the
other, o Resident Magistrotc's Court or a Circuit Court under the Judicature
CSupreme Court) Act, and that accordingly a comaittal from a Resident
Magistrate's Division of the Gun Court to a Circuit Court Division of the
same Court was valid, even though the resultant trial in the latter court was
made null and void . by reason of the deprivaticn therce suffered by the
appllcant of an open and public trial, not having been charged with a fire-

arm offence, Hinds! Case was one in which the Gun Court hLct and the

may

Divisions created thereunder came under challenge on the basis of inconsis-

tency with Chapter 7 of the Constitution, the Chapter pursuant to which the

..... —— —

Judicature was est(bllshcd. That chal1“nwv wos dlrpcted to the Constitutional

—— b st

validity of those¢ provisions of the fict which purport to confer jurisdiction

oy

to try offcnccs upon two Divisions of the Gun Courteses....the Circuit Court

B
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Division and the Full Court Division. The test by means of which the validity

N

of any such challcnge was to be determined wos enumeiated | by Lord Diplock

.y

in these words i=-

Mihere, under a constitution on the Westidnister
model, a law is made by the Parliament vhich purports
to ccnfer jurisdiction upon a court described by a new
name, the question whether the law conflicts with the
(:', provisions of the constivution dealing with the cxercise
= : of the judicial powcr does not depend upon the lobel
(in the instant case "The Gun Court") which the Parlia-
ment attaches vo the judreos when exercising the juris-
: diction conferred upon them by the law whose constitu-~
tionality is impugned. It ig the subshance .of. the law o
‘ th@t must be regarded, nobv the form. What is the
nature of the jurisdiction to be exercised by the judges
who ai’¢ to compose the court to which the. abel dis
attoched? Daes the mgthod of their app01ggggg§$knd the
Security of their tenurc conform to the requirements of
the constitution applicable to judges who, at the time the :%P’
constitution came into force, exercised jurdsdiction of
thatT nature?" {p. 367).

=

<::3 Applying thesc tests, the lecarned Lord, cxpressing the majority view of the
Board, came to the conclusions contained in the two utﬁtemcnts first reforred

to; that is to say, that the jurisdictiors respectively conferred upom +hp

—— s

judges of all the divisions of the Gun Court, save the Full Court Division,

W.—"""’ "y

_\ — ,«4,-____—/‘;;———-—/,_‘_____,_»

were comparablc or substantially comparable with those exercis od by judges at ' /

the time that the Janaica Conatltutlon 1962 came 1nto force and that the

it T et et g

<::‘ manner of thelr appointinent and sceurity of their tenurc were likewise com=-

parable., I do not understand their Lordship to have lifted the label in order

————

—,

to make of the separate courts onc. Rather it was done in order to demonstrate

that the contention of unconstitutionality was only gop@tnt not reol, a

I

uatter of form not substance, In iy view nothing that f£ell from their Lord-

ship suggests even reqotoLy that the Gun Court and its D1v151ono are not

B R

separate and distinct from the Resident Magistrate's Ccurts and the Circuit

v
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Court, nor that they do not have separate and distinct jurisdictions, albeit

e ——

—

similar or substantizally so. Courts nmay have co-ordlnqte jurisdiction, yet

- o e

they remain separate and distinct. Nor can the express provisions of the Gun

s s

Court &ct be ignored. Scetion 3, os alreadr noticed, "established a Court to



be called the Gun Court whiéh shall have jurisdiction and powers conferred
upon it by this Ac’.," and section 5 parbicuiarises the respective juris-
dictions of th- .dvisions of the Court nnd in so doing, whilst extending
the geographical jurisdiction of the Court as o whole, it limits its juris-

diction over crime to firearn offences and those related thercto. This

contention sought to be founded upon Himds' Casce has no merit. Equally, the

i i
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argument that the trial was a nullity Tor the reason that it had not been

leading up to

..................... i ot s

held in public glosscs over the fact that all the procecdings

and including the trial itself were inhercntly bad for want of jurisdiction.

" me————el e
e SNBSS St

Next, Counsel for the applicant contended that the comiittal from the
Resident Magistrate's Division of the Gun Court to the Circuit Court
Division thereof was bad and that an order for new trial cannot be nade
vhere the original comittal was bad. He cited Rs v, Lamb (1969) 1 A1l E.R.

45 in support. Looked at in isolation this contcntion is a sound one and

——

the case cited does support the principle enunciated. But the committal

——

cannot be loocked at in isclation. Its validity must first be considered

e st o e 4 O

against the background of the Court that made it and of the ccmpetence of

that Court to do so. The Resident Mﬁgistrate‘s Division of the Gun Court,

as we have seen, may only make a comalttal order in a firearm offence which

"~

is a capitel offence to the Circuit Court Division thereof, .If the offence

for which the comaitial is nade is not a firearm offence which is a capital
of fence, the cormittal is bad and there is no need to examine formal or
other defects in the document of committal.

The compebtence of this Court to ordér a new trial in the
ingtant circumstances now falls for consideration. The arguments of
Counsel for the appliﬁant against the order for new trial were very

closely reasoned and I must confess that at onc stage I was not a little

|
|
|
|
|
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attracted to them, On the authority of DsP.P. v, Donald White (Privy Council

Appeal No, 21/7%') this court had but two alternatives, he urged, @iﬁher to
cnter a judgment and verdict of acquittol or to crder a new trial. DBut, he
cOntende% the Coﬁrt cannot order a new nreliminary enquiry with a view to g
new comnittal for trial., Venire de novo cmbraced no more than the issue of

a summons to a fresh jury to hecar the casc afresh in the samc jurisdiction,
and the Court of Appcal has no power to dircct a new trial in a jurisdiction
other than the one in which the original procopdings had been heard., Next,
he said that a new trial way be ordered, if at all; on an extant indictment
but not on an issue, and as thc comiittel in this case was bad so was the
indictment based thereon and he cited R, v. Crane (1921) A1l E.R. R, 19 at 37,

Ra ¥ Shipton (1967) 1 A1l E.R. 206 and Beszdasralla (1967) 10 VIR 299 at

302-3, Finally; he urged that if the Court could not make an order for new
trial it was obliged to entcr a judgaent and verdict of acquittal,

The ‘argunent that this Court should enter a judgment and
vepdict of acquittal may be disposed of sumarily. If this were done the
absurd result would follow that although it had been decided that the
applicant had never been tried at all, hevertheless at the same time he
should be declared acquitted as if a trial on the merits had taken place

(See Crane v. D.P.P. (1921)) A1l E.R.Bpt, 19 at 31 B.C. The powersof the court

in relation to the determination of appcals in ordinary cascs such as this

are sct out in section 1 of the Judicature (Appcllate Jurisdiction) Act,

The relevant provisions are thesci-

14(1) The Court on any such appeal against con-
viction shall allow the appeal if they think that
the verdict of.thc jury sheuld be set aside on the
ground that it is unreasonable or cannot be
supported having regord to the evidence of that the

Judgment of the court before which the appcllant was
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convicted should be set aside on the ground of
a wrong decision of any question of law, or that

on any ground chore was a miscarriage of justice,

and in any other case shall dismiss the appcal,
Provided that the Court may, notwithe
gtanding thrt they arc of opinion that the point

raiscd in the apneal miicht be decided in

favour of the appellant, dismiss the appcal if the
I ’ PP Y

consider that no substantial -decarriage of justice

has actually occurred.

14.(2) ’ Subject to the provisions of this Act the
Court shall, if they allcw an appcal against con-
viction, quash the oonviétion and direct a judgment
and verdict of acquittal to be entered, or, if the
intereste of justice so recduire, ovder é new trial

at such time and place as the Court may think fit.
Both these sub-sections have becn the subject of authoritative interpretation

and exposition in DeP.P. v. Donald White., Therc it was said that "both sub-

sections of the section are exhaustive" by which expression I understand their
Lordship to mean that the sub-scctions are couchod in terms sufficiently wide
to embrace all conceivable situations that may arise calling for an appellate
remedy., Particularly where the interest of justice so requires, the power to
order a new trial is, and is intended to be, comiensurate with the need, In
White's case the fatal defect in the trial occurred in the course of okbaining
the verdict of the jury. In this case the fatal defect began at the stage of
the breliminary enquiry and continuced to the end of the proceedings in-the
Circuit Court Division of the Gun Court. All the proceedings wore in}oto a
nullity. The appiicant never had a trial in the comprchensive understanding of
that term. The intercsts of justice manifestly reguire that thg Law should
have its course. The statutory power to order a new trial is, and is intended

to be, subject only to the demands of the intcrest of justice. Proceedings may
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therefore be begun anew in the proper court and, subject to the law, carried
thereafter through all the succeeding stages to a finality or o voluntary

bill may be preferred in accordance with the provisions of section 2 of the

Criminal Justice (Administration) Act.

For the above reasons, albeit differing from those of the

majority, I too would allow the appeal, quash the conviction set aside the

sentence and order a new trial,



