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April 24, 1989

CAREY, J.A.:
In the High Court Division of the Gun Court held on the 7t+h of
January, 1988, these applicants were convicted before Harrison, J., on an
indictment which charged them for illéga! possession of firearm and wounding
with intent. They were sach sentenced to concurrent terms of seven years
s+~ Wb imprisonment at hard fabour. They now apply for the Full Court fo review
h | the s{ng[e judge's refusal of the applications for le:ve to appeal.
Mr. Blake has argued very strongly this morring that the verdict
‘of the learned trial judge was unreasonable and unwarranted and couid not
be supported having regard to the evidence, in thaf tte Crown's case
son+§%ned several major discrepancies which tended +o cast doubt on the
presencé and participation of either of the applicants. He condescended

to pamtieulars of that general ground, and these were . fated in this way:
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“M(a) Thepe were serious unexplained contra-
- dictions in thé testimony of the- wifness
Orvilie Smith concerning "the presence _ SR e
of the twins' and what each did. %

Caer o (B There were unreconct iable con?radic#ions
- " betweef the testimony of Carol Douglas ™
and. that 6f Orville Smith as to events .
both weke.sald 1o be observ!ng
simulfahebusly.“‘ S

in order ?o unders?and the ground argued ‘11 is enough, we.think, to givénlu
a summary. igf, the facts upoh whlch the cohv1c+ions are based. ;
On the 7+h of July, 1987 st abour 10 o'clock in the morntng,
a young man cailed OrVille Smith, who lives somewhere in Kitson Town In
ST,;Qafhgrnne,.was, he said, wat?lng *he arrival of his brother by his
bu;ipessrp{qgg]aT a2 district called Fraser's Content in that parish.” While
There;yngvsgég, four men came up, two of whom he knew, those being these
appliecantg. Upon their arrival, one of these persons, whom he identified as
Paul, safd, "see the man there®, whereupon guns were pulled and he was fired

uporn. He stated that one of the twins, these applicants are twins, Théf Is
- : - Foaee
Peter, was armed as indeed was another man whom he did not know before that
AT
date. He said some four shots were flred and they found their mark |n his

body; one hitting him in his belly, the othel in his knee.and he was

hospitalised for some time Thereaf?er,"he was taken to the hospiTai aT

Spanish Town.

2 The other withess for *he prosecuflon, a {ady named Carol Douglas,

at #he time of these events, was in the shop and her -story was somewhaT aT
Tvdriance In its particuiars because she said that . four.men came up, -ail

fired and she also stated fha%ﬁéﬁéw%éékd'severaiﬁsho?s._,The'dgfence, as is
usual’in these cases, was alibi: 6ach man was elsewhc e at the time of
i Dt Lo . cerrel - ey

these evehfs.:h' oot

!

' The defence, bo*h as pPOJeCTed in the cross-=fam|na+ion of +he

Crown!s;witnegses and in the evidence given by both app! |canfs, was ThaT
the ev!dence given by bcth of fhese witnesses was real.y perJured eV|dence
- There was malice exIsting between Orville Smith and his Lrofher‘gnqufhese

app!icants, and that was the basis for fhe‘chafge.g-'

Learned counse! who appeared béfore us 3 d indeed’ appeared below,
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focussed upon the d;screpanCIes which arose‘befween “fhese witnesses in his

L i

L.

endeavour fe demonsfrafe Tha? Thelr cred;* was of the walue of zero and that

the learned trial Judge ought to have achETTed each o* his clients.

- e e C ."‘.

The learned Tklai Judge in a Very carefui summaTton of the facts
isclated The various discrepancies which were. broughT To his attention,
anatysed them and resolved them. His resolufaon was adverse to These

appl:canfs

‘Before us Mr. Blake ldenfsfled SOme Six areas OT discrepancies

.l -
d

:thtch'he regarded as ma;or discrepanc;es. He po;n?ed ouT Thaf There was a

o R
e _)x [

- dlscrepancy as To The number of guns whlch the assaxlanfs were atleged on

tofow |l‘1.,'f._7)

';fhe Crown s case fo be carrylng aT The ?1me. The w|kness Smith sald there

w wibom A . 2raniay

h were'fwo guns.‘ Douglas, The w;Tness who was in The shop, said *here were

LT o \“

'$eur. -The second area of dlscrepancy was The number of shofs thCh were

..... ke aTaN

'acTual!y dlscharged whtie Smith sald four, Doug!as sald Ten. The Th:rd

cen T -_ T
at the Time.

Rl

aspec? was The manner in which the assaa[anTs lefT The scene afTer The

L — P LSS AT
= .:1'- il

shots were ftred Sm:Th satd They wenf in The same direchon whlle Dougias.

~ e

said they wenT in The leeCTlOﬂ opposn?e Yo Thaf from whence They had come.

"pNumber four was dld The applzcanfs speak before fhe af+ack Smsfh in

RE Sl e Ao

ev;dence, ‘said +ha+ The appltcanf Paul spoke but on anofher occa5|on said

;f‘.! .

no one spoke. The f;ffh how did the assaltanfs approach Smlfh Smifh said

they were .in iwo groups._ Spec;flcally, he sa:d ThaT *hey came Togefher

" buT presumably when +he shoTs were fsred Two were some fouc or flve yards

off. Doug!as said fhey arrtved Toqefher and +hey were flrzng as They

- Sy

'arr;ved. The saxTh and flnal dtscrepancy lden+trned was, was There anofher

-

person presenT aT fhe Tlme Smlfh was aTTacked Smtfh '3sd, a+ The hearing

ﬁbefore the tearned fria’ Judge Twaf no one was here fiTh hlm buT hls

police statement showec that he had said earlier Thar youfh was presenf
-,-1 Sy }

As we have.saié, +he leannedifrial judge conz dered afl these
. i i i

””discrepancfeé, i.e. cont’ 1cT befween wlfnecs and erne = and lnTernal

PR -y

nﬂﬁd;screpancy as 1denfif|eu. So far -as There was c” flsc be+ween wifnesses,

the iearned Tr:a! Judge aaid Th|s af page 180
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"Now There afe various dlscrepancies in

. the case In respect of the Prosecution’s
case, and | jlist alluded to one in respecT
of the accused Paul Stewart having sald,

" 'See thé man deh', pointing, because
Mr. Ofvitle Smith subsequently said, when
he was crloss-examined, sald none of the *

~ twins spoke.

He said he did not remember then. He

sald one spoke and he polnted on the accused
Paul Stewart, who was then in the Dock. He
sald one of the strange men said, ‘Turn ~
around', and he saw fire coming from The
two guns that were In the hands of - one .
in the hand of Peter Stewart and the other
in one of the hands of the strange men.

So there is a discrepancy there in the
evidence of Orville Smith,

As to The statement as made by the accused
Paul Stewart - he sald at first Faul STewarT
had said, 'See the man deh', pointing.:
Subsequenfiy, he said none of the men spoke,

" tHen he said he did not remember, then hé
sald one spoke and pointed out Paul Stewart
as the one who had spoken. He also said

~_That one of the strange men did, in fact,

" make a statement. f

There is an area of discrepancy, it Is.frue,
which is vital in respect of whether or: not

* the ldentity of the two accused is sound, as

. far as the witness Orville Smith is coneerned,

"~ whether or not the discrepancy arises from '
the fact, as the Defence is alleging, of
malice on the part of Orville Smith because

_ of the involvement of the two accused .with
members of his, Orville Smith's famiiy - ¥

Then he said this:

"} find that this is a discrepancy important -

to the aspect of the identification, but |

don't find that this vitiates the identifi-

cation as far as the witness Orville Smith

is concerned.”
We pause to note that Mr. Blake endeavoured to argue that oncé'%he learned
trial judge had found that fhereﬂwas a fundamental dii;repanqyg he was
obliged to find in favo:r of the applicants. We are oot attracted by that
argument. We'fhink it 1+ s no vestige of merit.

The tribunal cf fact, where there are discreiincies, must consider ‘v

the matestaiity, if it i< an internal discrepancy, and were there are'
conflicts between witnesses, it is open to the trijunal o acéep?'fhe one

and reject the other. Thz learned frial Judae, 1 thi: case, did:precfsely
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and the w1tness Cdrol EOLglas, he Dr:fer

Orville Smlthc
eminently roasonable°

said this:

ol

t page i8§2 the

insofar as there- as confllcé neuween Orv1lle Smith

d the -evidence of

And he d¢d S0 for a :eqson whlch seems to us

qaérned trial

-

Jjudge

‘Av fa; as Ol“ lle Smith-is concernea,
I prefer the evidence of Orville Smith

to
she was

that of Carol.

¢

in fact; ‘n=side

Douglas.

I find + chat
the shep at

the time of the: imcident, not- out51de

g8 Orvilles

Smith. was ard’

it seems.

where she Salﬁ“uh&+ %he;knew Ehet twe

accused, of . course, for seven vears
from the time she came to live in the
district. Orville Smith <aid that "he
used to go to school:with the two -
-accused man;. thet ig F Friendship- All-
Age. Schocl ere-hiz -evidence :
conflicts thn hers F I

accepn hls,* B RAREE
Identification was not,‘in-realityg the
for it was not being suggested that

taken, but r»ally thqt thcy were not*rated by mallce

find that

issue.ih-this case

p..

the ﬂ;tnesses were mis—

So

what was 1mportant wag wpether or- not +he wltnesses called

by the prosecublen could bc bell

The leafned tklal judae was well -aware oﬁgt

said:

+

"I am mindful also of the

what

the Defence is -

"-i .

d cn tkelr oagn.

is,

fact that G ned
saying is that’

the evidence of Crville Smith and o
also of Carol‘Douglns 1s‘+ainted

with malice a
Thet is why they do.

Zzagst th

the two accuseds-
ll‘ :.d.

e
g

say

thel the two accus;u weré Dresen:

-on the
reason
accuss .

So, it is incorrect

Ty

did not adequately or

because he identified

.,-.':.._ :

M, Blake hlmseLf has o;ouga* to our attenclon,

L

said before

whlch seens to us qul

Sl

necene;
sy Lhey -
were the' persoas

.8hots %

it

sa‘r

that waw, "

e
8:;

288 That
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Jdeald w

;orrectlv

ind sai out

he anal* >4 them and;re:cl

. reasonableq

and }‘c.u.. \___:_kaO

J- ti.; {‘he _I_

all of t-aem

ved :heslin.any way i

~he

is

:xrial ‘Judge - 1
screpancies. ..
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This was a ¢ase which regqu:ired a determination as
to credit and the learned trial judge had beforé him the
witnesses called by the prosecution and the two applicants
who gave evifence on oath. And he was in a position of
advantage te make up his mind where the truth lay. As to
his approach, we <o not think that can be impugned in any

way. Mr. Blake referred us to a case of Lincoln Golding

{(unreported) S.C.C.A. 134/%3 dated 10th October, 1985, but

we do not think that case particularly helpful in resolving
any probler that arises in this case. Although it was
intended to argued sentence, Mr. Blake refrained from putting
forward apy arguments. We think he was eminently right in
that approach. Both applicants were sentenced to seven years

imprisonment for a most serious offence. Thi

4]

appeared to
have been & gun battle, and in these days of tremendcus violence
where firearms are frequently used, we think that where a
person is injured, as Mr. Smith was, one shot finding its
mark in his stomach another in his knee, that sentence, if
exror there was, would be on the side of leniency.
We see no reason whatever to interfere with that sentence.

In the result,; the application for leave tc appeal is refused.

i The Court directs the sentences to commence on the 7th April,
1988, which we reckon would be the appropriate date when this

application ought properly to have been heard by the Court.




