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of this case and of the appellant if o custodial sentence
was appropriate, such sentence ought to have been suspended
tnder Section b of <he Criminal Justice {(Reforii) sict 1578 or
a Communiily Service Ovdcy ought te have been made under
Section ¢ of that hct. We dismissed the a?peal and promise&
U supplement dur cral reasons ﬁith 2 nwore detuiled judgment
ianter. Thisz we now do.

Character cvidence before the Magisirate disclosed
that the appellant was an ouibstanding scholar, who by dint
of extra-ordinary courage ﬁnd pergervance obteined the
degrec of Bachelor of sxis ond gualified as u Barvister-ao-
Law. Le attained the office ¢f Permanent focretvawy in the

Hinistyy of Labous, was diligent in voluntary social prode
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and was recoy with ihe i&tiogal {fcnour of Commancer of
vhe Order of*Distincéion. :He-was o Justice §f the Pecace, &
person of hitherto unblemished character and une who had
shown humanit;:ian concern foxr the plight of some Jameicans
“wno elected to rea@rsugar»cane in parts of Florida, U.S.A.
Shortly before his arrest, the appellant held the positicn
of Chief Lizisun Ufficer of ihe Regicnal Labeur Board and
vas stationed in WasUngion.,

.Fazmwworkczs Irom Jama;uaiwhu laboured in Canudie were
subject te o compulsory deduction efQEG% of their gross

earnings. & portivn of this fcmpulsory deduction was

& te cffset tho operational
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retawed by the Govermment cf Jamn!
cosig of he programm: and the.ﬁalance was remitted io Jamoica
as gUupUiscry savings for the far$~w0;kersoi On has admission
the a?peilénta at the insistence of the; then roespongible
Minister of Government, withdrew large suas of money from

the porticn of the funde withheld

GL operiticnal purposes,

#nG used these sums tu purchase motor vehicles lncluding two

1



Land Cruisers and a Mercedez Benz, a Computer System, and
& Motorola Communication System,. which were all delivered
to the Minister. 1In addition the appellant admitted chat -

he made geverql lo¢«o cash disbursesments to the Minister and

the manipulations with the.
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to himself. S¢ extensive wen
funds, that when the frauvda wvag discoverec he appellant caused
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A3 JoB. te be irancferred frem hrs
pexsonal acccuat in Micmi oo the forwner cfficial account in
szontoy. fis outlined by the prosecution, the appellant
admitted that he converted U.S. $¢3,000.00 to his cwn benefit
from this‘fund, full restitution was ma&e py the appellant.
In passing benthCL the lua;ueu u&SldenL Magistrate took

inte consider atlon:

{(z)  the gravity of the-offence;

{b)  the position of the appellant
as a Senior Civil Servant
ocoupying a position of 9uhl¢c
ctrust.in relation o pub
i x.n(..‘q H

r-a.-

{c) the length of time over whi
the vffence was committed:

) the face that ithe appellani: wa
of plevious good charactér, had
suliendesad his Hotional
Honouss Nwasd, had resigned as
a Justice of Lhe Peace and could
ferizit his pension rights:

"’!

{a} his gquiity plea;
{1} hils cu~operaiion with the Police

i theii investigoeuions;

and councluded thai in éii,iﬁ&;ci%cumstancea the offence merited
an immediate custodial seﬁLénca: _BS to the length of the
sentence, the ;earnéd B ji§c1 ste ussessed thuﬁ in the zbsence
of the special mitigating.cixcﬁnstanCQS; a gentence of three

/Lols Would be azppropriate for so serious an offencs.  Ohe
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ected the appellantfs counscl’s plea thal the sontence



chovid be suspended and ordersd that the appellant serve an

immediate custodisl sentence of nine months,

-
|

he learned Resident Magistrate proceeded on ‘the principle

;-c

that the Court had a duty to the society oo deter others

Py

- .. *
occupylng similar posiiions from committing similar Of“ﬁnCEbo
Befure s Mo Small Gid not challenge this prlnciple as one

of uiic legitlmate aime ol sentencing. He conceded that :he

senience of nine months lnpriconment was neither harsh nor

unconscicnable nor was it manifestly cucessive. Hr, osmall,

however, submititel five bases on which this Court could review

the sentence viz.:

{a) that tnu ‘Resident IugLQLlr
made an drror in lasw in LT
o;;urlng an immediate custodial
sentence; B )

ib) that she failed zo cousider
- relevant facis;

{c) - that*she*misapplied relevant facts;
that this Court should interfere
3

f it coneluded that the sgntence
was not righiy '

L Lhis Lovri shoula review Lhe
senvens@ ¢n humanitoerian grounds.

Lawiun L.J. fn . v, Sargszut (1874} $L Cr. App. R. 74 in Eour
woidst retributicn, detevrsnce; preventicn and rehabilitation.

Of tie principle I deverrence he said:

"FThere are two. aspecis of deterrence:s

deicrience ¢f the offender and
devcerrcnce of likely offenders.
Experience has shown over the yeare
thay ‘deterrence of the offender is
not & very useiul approacin. because
these vho have their wits about Laen
usually find the closing of priscon
gates an experience whicb-fhey'éa not
want againp. If they o not lear:

that lesson. theve is likely to be ¢
high degree of wecidivism “nyvay go



“far as deterrence cf others is
cencerned, it. is the experience
cf the courts that deterrent
sentences are of little value in
respect of cffences which are
comuittes on the spur of the
'JomLPu, either in hot hlood or
in drink or in both. Deterrent
senivences mLy well Le of consider-
‘able value where crime is prefw-
Gitated. Burglars, robiers and
Uscss of firearms ané weapohs may
very well be put cff by
detersent sontences.”

'It cannot bo gainsaid that the sppellantts offcence was
premeditated that 1l was éérpetrated in nﬁmerous Transactions
and continued for séveral years.

- Iﬁ i9é5, Lord Lanu; Lord Chief Justice yave sCRe
guidance to sentencing Juugcs as to the general approach to

be followed in imposing sentence - R. v, Bibi [196G) 7L Cr.

«ppe R, 3e0. He said:

"eo... this case cpens uy s 1&&:
TQI;ZON Lecause it 13 no secret
that T prizens at the moment are

3ﬁrc10uﬁlv vercrowaed., So much
HO, tiut sentencing couris nust pe
pariicularly careful teo exsnmine

auch case ©o ensure, if an immmediate
cubtodial suntepce is necessary,
that the suntence is as short zs

pessible, consistent only with the
duty to protect the inturesis of the
publ:c and to punish and deter the
criminal, :

Many o¢ffenders can be deal: with
equeily justly anéd effectively by a
sentence of si¥ or nine months®
imprisgnment ¢ by cne of 1% months
or thrge yeayvi. We have n mind oot
enly tie cbvicus case of ithe fiist
offender for whom any priscn senrtence,
however short, may be au ade zgRLLE
punishment ané deterient, but other
types of case es us well.

The less sericus types of factery or
shop—brnakln»: the minor coscs of
texual indecency; the mere peity
frauds wheze smell anmounts of money
are invelved; tho frince participant
i mCie serious crime: &ll these are
examples of caSea where the shorter
sentence would be appropriate,




"there are on the other hand, some
offences for which, generally

speaking,; only the medium or

loenger sentences will be appropriate.
For example, most rebberies, most
cffences invelving serious, vicience;
use of a2 weapon Lo wound; burglary

cf private dwelling houses; planncd
crime for wholesale profit; active
large scale trafficking in dangcrous
drugs. These are only exauples. It
would he impossible to set oub a
catzlogue ¢f those offences which do

and those which do net merit more

severe treartment. So much will,
obvicusly, depend upoen the clrcunisiances
of each individual offender and each
individueal csffencee

Yhat the cgart can d¢ is to asi seself
wherther there is any compelling reascn
why & shari sentence shoulc not be paSaed
We are not aiming at unifcormity.of
sentence; that would be impossible.

We are aiming at unifermity of approach.”

¢ithout being as explicit as the English Couit, this

Court has for mauy years endeavoured to keep custodicl
entences as shcft as possible.and foxr siﬁil&r Ceasons as
those cxpressed Ly thé Loré Chief Justice in Libi
Ghere serious fraud is ccncé:nca'ihe,Cougt has consisiently
upield ilmmediate cuswwdial sentences ranging from 1& months

o five vez:s.  In the main thuse caseé have involved very
sérious breaches of crust especially by pﬁrsons emploeyed in
financial instituticns, accountants and the like., On his

own admissicn,'tﬁo-appullant was engaged in a massive fraud
against the interiat& of his emplcyezs-and a significant
section of vhe Jamaican puslic, Wwe said in our orel

judgment that the RGSld&nL Magistrate was accurate in her
assessmeni that the hpael;'l 's cffencg-wuxranted & sentence
c¢f three years iﬁpzisonment aSSit fell well within Lord Lane's

cetegory of offences which cught to attract long range terins



The burden of Mr. Small’s submissicn was that the

Res:ident Magistrate having decided that 'in all the
=

circumstances a custodial sentence was appropriate, should
in the special circumstaﬁces affecting ihis appellant have
suspended that sentenééq'~Powax o suspend a sentence of

impricomment was intéb&uced ;ntorthe law of Jamaica by the
Criminal Justiice (keform) Act_lS?EQ Section & of that Bct

provides, inter al:ia:

"¢ {1} A Court which passes a sentence
of imprisonment con any offender
‘for a term of not more ihan
three years for any offence, may
order that the sentence shall
not take effect unless,; during a
period specified in the crdexy
peing not less ithan cne yeanr O
wore than chree years frow the
date of the oider (hereinafter
referred te as the ‘opesrational
period'), the offender commiits in
Jzmaica another offence punishable
with. imprisonment for a period
exceeding six montlis (hereafier
in +his: seciion and sections 7 and
& referred tou as a ‘subseguent
cffence') und thereafter a court
having power tc G0 8¢ orders undexr
secticn 7 that the original

sentence shall take effect:

Provided that the above provisions
-of .this subseci:on shall net apply
wherse the ofifence involved the use,
or the illegal possession of, a
firearm or imitation fireaui.

ccurye shall not deal with an
offender by means of a suspended

. - : - seniénce "unlese thice casg appears to
E the courv Lo be one in respect of
which a sentence of impriscnment
would have been appropriate in the
absence of any power Lo suspené such
& senience DY an order under subr-
section (1)."
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HMany cummon law countiries have introduced similax

rovisions which appear o be well known in civil law countries.

Uigel ¥alker in his booh “Lentencing, “hecxry, Law and

Practice” steces tha rationale for {he suspended sentence in

thils ways
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The theoretical reason
given by English propo-
nente of this continental
sentcnce was that 1t con-~
stitutes & nore speicific
threat of a penalty than
dves piobation -or a con-
ditional discharge, and
would thus deter more
effecizvely. It also
appealed to ‘dencuncers’
who thought that in socme
cases it was sufficient for
the sentence te sfund
N : aee . severe encugh -to declare
sgciety’s disapproval of the
- cffence, without actually
being suffered by the offender.”

deleinuiklleﬂ'in;their beok “”Lntenc1ng Law and Practice”

give a similar explanation for the suspended sentence. At

page 112:

‘“ﬁ~ the ObjbCplve of the
< . “‘gsuspended sentence is to
~ " keep the offender ocut of

prison, it might equally
be considered under the
‘heading of non-custodial
measures since its dis-
tinotive feature is that =z
sentence of imgriscnment is
imposed on conviciion but
net put inte irmmediate effect.
1he suapbnaed scntence is
' znded as a deterrent
measu:e and c¢iffers from a
conditional discharge in that
with the latter there is no
“srecified centenc. hanging
over the offende: which will
-he put irdve effect on the
conniistsicon ¢f a furthey
cffence.”

in Lhe eaxly days oL th& ope“atlon of the suspanded

sentence in Ingland there was lndec;slon among sentencers as

'S

+o the sitnations moust appropriate for the use of the suspended

T
N

sentence. Lord Parker relerred to this phencrmenon in

o=,

e vo. O'Keefe {1969] 1 &ll E.R. 42% when he said ol 427H:




"This court has found many instances
where suspended sentences are being
given as what one might call a
‘s0ft opticn’, when the court is not
guite certain what o do, and in
particular they have come across many
cases when suspended sentences have
been given when the proper order was
a probaticn order.®

Lurd Parker condemncd the piacticce of imposing a
suspended sentence instead of & probation order and emphasized

the wistinction Letween the twe sanciions. He said:

"After all, & suspended sentence is a
senience of iwprisonment. Further,
whethizy the sentence coumes into cffect
Or not, it ranks as a conviciioen,
unlilke the case where e propation
order 13 mude, or & conditional dis-
charge given,"®

[

in O Reefe's case, Loid

o

Pavkey ewxplained the process

¢

by which the sentencer should procsed. ' He szid:

{0

M e ecesce. 1t Seems to vhe court thai

before one yets to a suspended. sentence
et all, the court must go thiouglh Lhe
prucess of -eliminating other pessible
courses such as absolute discharge,
concditional discharge, probation crder,
fines and then say to itself: this is a
cuge fov imprisonment, and the final
gquestion, it being a cese for imprison-
nent, is immediate imprisonment required,
Lo can. I give a suspended sentencei”

& the statute law in England stood in 1858 when O°Keefe's

3

cing tribunal was not obliged to
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determine that a custodial senlence was warrantéd before ic
could impose z suspended sentence. An amehdmenﬁ inwroduced in
the Powera of Criminal Courts Lct71973 gave effect te the
decision in ORecfe’s case. fection £!2) of rhe COriminal

Justice Reform Act (Jamaica) guoted above Ls in simile. terms.
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The English Court has held that a thief who had
several previous convictions foxr dishonesty ought not to be
given a suspended sentence on conviction for stealing a

fairly moderate sum of money - R. v. Mah-Wing [1983] 5 Cx.

App. R, (8.) 347. Arman who was fined iSO.five years

earlier for cultivating and possessing canabis, upon his
further cdnviction for possession of 3.2 érammes of canabis
resin was given a suspenced sentence of thiee mohths impfisonv
ment. The Coﬁit of Appeal held that a séhﬁehce of imprisénment
for that latter,qffence was wrong in principle and that a fine
was mnore apprqpriateu ConseQuantly the suspended sentence was

set aside. R. v. Jones [1981] 3 Cr. App. R. (S.) 5i.

Public perception of the value of the suspended sentence
was tested in an experiment by Walker-~Marsh'and is reported
by Nigel Walker at p. 70 of his work "Sentencing, Theory, Law
and Practice®. Of seven stipulated forms of sentencing, the
suspenced sehtencé_rénke& as the:leaSt severe. The Walker-
Marsh table of ééverity of sentences is recorded below with

the "toughest” being'ranked first and. the "mildest“ seventh:

' iﬁprisoﬁment fof. - lzrmonthér‘é Ist
impfisoﬁﬁenﬁ for - S‘ﬁonthé - Znd
A fine of ~  A10G _ - 3rad
A fine of - £4&0 - 4th
éémmunity Ser§icé o 7..-- 5th
Probétionr o ) . - Gth

Suspended Sentence - 7th.



-1l-

Walker's experiment was carried out in 1984 whereas
the comments of Lord Parker C.J. in O'Keefe were made in 1968
the year after the suspended sentence was introduced.

Mr. Small, helpfully referred us to the decision in

. v. Lowe [1978] 66 Cr. App. R. 122 and R. v. Turner and

Others {19751 61 Cr; App. R. 67 in support of his submission
that the appellant had rendered great public service to
Jamaica by co-operating with the police in the prosecution
of co-conspirators and actually giving evidence for the
prosecﬁtion when he was-under no obligation whatscever to do so.

There will be caées.where the Director of Public

Prosecutions will be minded to exercise his constitutional
discretion not to prosecute an accomplice to serious crime
in return for the full and-frank co-operation of that

ccomplice in the iﬁvestigaiion and prosecution of the
offences. It is abundantly clear that the Director was not
moved to such action towards the appellant and on the
material outlined by him to the Resident Magistrate there
could have been no basis forrhis extending any épecial

clemency to the appellant.

After his plea of guilty and the imposition of an
immediate custodial sentence, the appellant went on to give
the evidence which was foreshadowed by his counsel before

sentence. We fully accept the persuasive authority of

R. v. Lowe (gupra) that in a proper case such a new develop-
ment can be taken into consideration upcon a review of the
sentence in the Court of Appeal but only to the extent that
it was not and could not have been taken into account by the
Resident Magistrate. We accept without reservation the
opinion of Roskill L.J. that an accomplice through whose

revelations insidious criminals can be brought to Jjustice
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deserves favourable treatment at the hands of the sentencing
tribunal., It is notorious that a "supergrass” is'an abomination
in the underworld and risks hostile reception from fellow
prisoners,; but by itself that is not reason encugh for a non-
custodial senﬁeuce, but rather a conéideration for the_
correctional éuthorities in the allocation of facilities to

inmates. bBut Roskill L.J. was careful to say in R. v. Lowe

that "crimes of this gravity must receive proper punishmenf“
ané the fourt reduced sentences of ten years and eight years

to five years. In the end Lowe received a sentence which was
about one-~half of theinormal sentence for such offences because
of his confession and his co-cperation.

Every point made before us was canvassed before the learned
Resident Magistrate except the fact that the appellant had in
fact given evidence for thé prosecution in a subsegquent trial,
A suspended sentence, although ranking as a custodial one, is
publicly perceived a2s a very mild penalty as Walker's survey
shows and this was an alternative much pressed upon the
Resident Magistrate before she passed sentence. We have shown
that this Court can interfere even when there is no complaint
that the sentence is manifestly excessive but we concluded
that on the evidence there was nc error in principle in the

sentence imposed. A&s Dillon L.J. said in R. v. Terry DeHavilland

{1983 5 Cr, App. R. (5.) 109 at 114:

"hpart from the statutory maxima
and certain other statutory
restrictions, for example, those
on the sentencing of young
offenders, the appropriate
sentence is a matter for the
discretion of the sentencing
judge.”

[Emphasis added]
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This was not a case of a petty theft; or of a
conspirator on the fringe of the criminal activity; or a
crime of passion where the injury although substantial, was
contributed to by overt provocation; or .where the domestic
life of the convicted person had excepticnally unusual features;
or where the age or state of health of the person was such
that on humanitarian grounds an immediate custodial sentence
would be wholly inappropriate. In any of these cases one
would not be surprised if the sentencing tribunal preferred
to impose a suspended sentence, rather than an immediate
custodial one. These examples are all far removed from the
instant appeal.

It is essential that there be uniformity of approach
in sentencing and it is essential that this Court should not
by the use of its review powers give the impression that white
collar crimes will be treated less severely than ordinary
street crimes, where in each case, the harm tc the public
can be measured. With these consideraticns in mind, we saw
no reason to disturb the sentence imposed by the learned

Resident Magistrate and consequently we dismissed the appeal.



