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IX THE COURT OF APPEAL

SUPREME COURT CRIMINAL APPEAL NO. 83/93

BEFORE: THE HON. KR. JUSTiCE RATTRAY, P

THE HONWN. MR. JUSTICE WRIGHT,

4::(;-:.

J.A.
THE HUON. MR. JUSTICE GORDON, J.4.
REGINA
vs.

RASBERT TURHER

Howard Hamilton, Q.C. for the Appellant

Carl kcbhonald for the Crown

April 26, 27 and July 29, 1954

RATTRAY P, :

On the 27th of July 1493 in the Home Circuit Court, the
appellant Rasbert Turner having been charged with murder was
convicted of the cffence of manslaughter in respect of the death of
one Robert Cummings con the 1uth of October 1592 and sentenced to
imprisconment at hard labour for seven years.

Mr, Howard Hamilton, ©.C. on behalf of the appellanct
advanced “y > grounds of appeal which challenged:

(a3 the sufficiency of the judge's summing-up
in failing:

(v in the face of two different
versions given by the Crown
to give adeguate directions as
to how the Jjury should treat
either of these two versions
or both:

(ii) to give adeguate directions as
to the appellant applying
proper and prudent procedure
in having kis firearm drawn
and at the ready, in the con-
text of a police cfficer
approaching a motcr vehicle
with tinted windows in which
there was a wanted suspect.
as well as, other occupancs;



{b) the reascnableness of the jury's
verdict in that manslaughter did
not arise on the facts.

In respect of {(a) above the factual evidence presented

by the Crown through eye-witnesses can be divided intc three segments:

(i) the avidence of the witnesses
Mickey Miller, a passenger in
the car driven by the deceased,
and Karlene Buckham,. the girl-
friend of the desceasad, anocther
passenger travelling in that cars

{1i) the pelice witnesses, Constakle
Conrad Cummings and Constable
Ancel Gordon, who gave evidence
on behalf of the Crown and who
were travelling in ths police
motor vehicle with the appellant:

the witnesses Jabazz Hall, the
driver of az Volkswagon motor car,
which was on the scene at the
time of the incident, and

Errcol Cheeks, a bystander who was
standing at his gate at the
material time.
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0f the first category of witnesses who were in the red
Lada mciex car being driven by the deceased, the witness
Mickey Miller basically gave evidence that cn the fatal occasion
he.was sitting in the back seat immediately behind the driver.
A police car drove up from bechind and coming from the police car
over a sound system was 2 voice which saids; "Red Lada motor car
pull over®. The driver of the Lada motor car obeyed., The.police car
stopped alocngside the red Ladza motor car and on the right of the
Lada wnhich was the driver's side. From what was said by the driver

ada motor car

&

of the pciice car he and the driver of the red

s in the back of the

Al

obviously knew each other. The appellant w:

police car in plain clothes. The decesased put his head through the
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window of the Lada and spoke ©o the appellani. It was cbvious

that they Xnew each other. The Lada engine was still running.

The appellant came from the pelice car and ordered the deceased out
of the Lada motor car. The deceased said words to the effect that

he had tc park the car properly.



Miller testified that he turned to say something to the
driver of the police car and as his head turned he heard an

explosion. He spun around and saw a gun rn the appeilant Turner's
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hand. "Gun was pointing in che car to the driver of the red motor
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Lade car tock off straight, gor out
of control, hit a V.W. bus and ran intc a wall. 7The ucsceased was shot
in the back of his head whilst he was still in the cer, his body flung
on the passenger's seac. The appellant cied the deceased’s head with
a towel.

in analysing the evidence of Miller in his summing-up to the
Jury the learned Trial Judge said:

He was cross-examined - ... by Mr. Hamilton
and he salid that it was not true that when
Turner ceme out of the police car he had &
gunn in his hangs. You have to put that
against cthe rest of the evidence. The
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police Gid not approach the Lada from cne
front of the police car. That is different
Again another conflict, because i think the

two police cfficers menticned about him
coming around to the fronu of the car. They
did. not .shout out, “Switch off your engine
and getr out of the car.' He said he never
‘reved® up the engine, that is, Cummings.”

Karlene Buckham, the girlfriend of the deceased, was sitting

in the front passenger seat of
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-supports the evidence of Miller bult was able wc state that after

the appellant crdered the deceased cut of the car the appellant

"took one ci=ap kack, pulled for his gun and fired®™. After the gun

was fired vie felt the car moving and it burst through the wall.
Of +the second category of witnesses, Constakle Conrac Cummings
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gave evidencs that he was on motor patrol cuty in hHontego Bay with
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Constable Ancel Gordon, driver of the police vehicle, when they saw
Constaple Turner the appellant on St. James Swreet in the vicinity of
Woolworth “n plain clothes standing up. The appellant stopped the
police ven’cle and told them that a man who was wanted -had Just. -
passe@-in a. red Ladaumotcrocer: . He peinted cut’~fhe red:Lada. The
«ppellant then came .ipte the police car, sitting. imythe back. . Thoy
starred _to folluw the Laga, eveprually catching. up.with . it-.and-bhailed - <.

it on a loua speaksr.
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The Lada stopped parallel to the p lice car with its front
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door in line with the bumper of the police car. Constable Gordon
spoke to the deceased, recognising him as scneocne he knew The
appellant ordered the deceased ©o turn off his engine and to come out
of the car. TPhen came three simuitaneous heppenings: the appellant
Jumped backwards, the Lada moved off and the witness heard an
expleosion.

Constable Cummings® evidence did not aszist the Court to
ascertain now the gun came to be discharged and the immediate
circumstances relevant to its discharge.

Constable Lncel Gordon goes into greater detail in his
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Lfter the Lazda stoppec he states that the appellant

(‘l "\
i

ordered the deceased to shut off the engine and comu out of the car.
Constable Gordon knew the deceased, +he driver of the Lada

as well as the witness Mickey Miller, the passenger in- the

baclk seat. At the time the aAppelliant gave the order to turn off the

engine he had nothing in his hand. Gordon's evidence centinueds

7 +hen heard the engine of the red lada rev up.
Turner jumped backward. 1 heard an explosion.
Turner was standing in front of the car as it
jumpe& forward. Turner jumped in front of the
car [ was driving. Had clear view chrough my

windshiela. I then saw a firearm in his hand.
Didn't see where he got iT from”.

+ was after the explosion that Constable Gordon saw &
firearm i3 che hand of the appellant. He did not see where the
firearm camz from..In cross—eXxam nation he said: "Had Turner not

Jumped tho oar would have t4i+ pim®. This no doubt led the Trial Judge

o leave self-defence to the jury in these words:s
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“T remarked about self~dafance and
the fact that if he was in
apprehension of danger, of sceing
a car coming straight at him and
having reasonable apprehension of
harm and hurt to himsclf, if undex
those circumstancsas, although he
has nothing to prove, under thoso
circumstances the gun was discharged,
it would be a reasonable action. Hc
was acting on his belief that ho was
in danger.”®

The verdict =stablished that self-defence was rzjected by
the jury, so was the defence of accident left by the Trial Judge
to the jury based upoa tha totality of the evidence including
that of Detzctive Inspector Nigal Hart who told the Court that
he took the gun from the appellant whe then said: "Sarge me
jump back and the gun go off.”

As the Trial Judge pointed out to the jury:

"What the accused was saying as
portrayed in cross-—examination,
and to be gathered elsewhera, 1s
that the car was coming or the
car moved off and he jumped back
and the gun went off.”

There was evidence before the jury which must have been

taken intc account, that of Detective Sergeant Lambert Scarlet

-

as related by the Trial Judge in thc summing-up:

»_ .. the minumum amocunt of pressure,

double action, to discharge this fire-
arm would be =2ight pounds. ...H¢ said
jumping back, the gun couldn't go off.

The trigger must be fully presswd for

the gun to go off on single or double
action. ...Thc¢ triggzr had zo b=

rassed whcther deliberatc or accidental.”

s

To Lefence Counsel, Mr. Hamilton, Q.C., the witness said:

"pha finger on the trigger and he
sumped back, the gun could go off.
... If finger oa the trigger and
cocked, gun could go off.”
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was Jabez Hall, the
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in the third catvegory of eye-wiinesse
driver of the V.W. motor vehicle who was coming in the cppoesite

and the Lada in the

1Y

lirection when he came upon the police vehicl

jon)

roac beth side by side coming to a stop. He heard the appellant

say to the driver of the Lada: “You nun hear me sey te stop the car,
sah®. The Lada car was crawling forward while the appellant spoie
those words. The appeliant whe was at the ariver®s window of the

Lada, then went to his waist as demonstrated by the witness Jabez Hall.
The Eppellant pulled & gun, pcinted in the directicn of the driver's
window of the Lada car which was about an arm’s length away.

Jabez Hall heard an explcsion. At the time of the explosion the

Lada car was still crawling, then the Lada started moving fast

towards his direction. The right side of the Lada hit the right
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side of the V.¥W. motcr car and ended up intc & wall. The witness
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Jabez Hall said that it was after the Lada moved off that he he
an explosien.

There is alsc the evidence of Errol: Cheeks, a bystandery who

(4l
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at his gate. He gave evidence of seeing the radio car come up, the

w3

he dryiver of the Lada;
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Lada pulled over znd “"Turner was ta

n
o
(1
fu
Q
(]

see Mr. Turner pull gun and shoot driver in Iiis

in considering the sufficiency of the Judge's summing-up

(t

cn the stzie of the evidence given by the police witnesses, and the

discrepancias in the evidence of & witness anc between witnesses and

also their rignt to determine what evidence to accept or reject.
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*You must decide what evidence you are
going to accept and what evidence you
reject. You may accept a part of a
witness's evidence and reject the rest.
You may accept the whole of a witness's
evidence, or if you are satisfied that
the witness is an untruthful witness,
you may reject the whole of the evidence.

As Crown Counsel mentioned to you,

you can take this part and say, ‘I
believe this part, I don't believe

this part. I accept this, I reject this.®
This is your right; that is your duty."”

We can therefore find no merit in the submission that the
directions to the Jury by the Trial Judge as to how the Jury
should assess the evidence was in any way inadequate.

The otlier aspect of Mr. Hamilton's submission relates to
how the Trial Judge dealt or failed to deal with the evidence of
Detective Inspector Nigel Hart. The Detective Inspector was
cross—examined by Mr. Hamilton and the judge summed up as
follows:

“and he was questioned as to the proper
or prudent procedure when suspect is
in a car, tinted window, whether it
would be a prudent thing to have a
firearm in hand.”

At this stage the Trial Judge made no comment on this.

Mr. Hamilton complains on the following ground:

“The Learned Trial Judge failed
adequately to direct the Jury on the
vital issue as to whether the action
of the Appellant, as a Police Officer
in approaching a motor vehicle, with
tinted windows in which there was a
wanted suspect, as well as other
~ccupants applied proper and prudent
Police procedure in having his fire-
axm drawn and at the ready.”

We 1 vz besu provided with a copy of Mr. Hamilton's cross-—
examinati.n of Detective Inspector Nigel Hart in his regard as

follows:
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Now, sir, is there a prescribed, trained
method for az police officer to approach

2 suspect vehicle? What I mean by 'suspect
vehicle’ iz a vehicle in which he has
reason to suspect that there may be wanted
perscons in that vehicle.

A vehicle?

I am dealing now with a vehicle.

Iz the preccedure first of all that hs
should upon coming up to the vehicle within
earshot, inform the driver to switch off
the engine?

Well it depends on the type ...

This is cross-—examination, but - bacause
I am wonderin .

I am Jjust establishing what the propsgr pro-
is, the proper approach by the police.

I am wondering why it was not asked of
Constable Gordon or ...

From the Inspector 1 would get what the
proper procedure is not how ...

I am trying to sese if it will assist us 1in
light of the evidence.

T want to know if what he did was the propser
procedure if you waere te, here, approach a
suspact in a vehicle. Tc¢ switch coff the
engine was a proper procodure?

That would bz perfectly correct.

Weuld it be also proper procedure o approach
that vehicle with a fircarm in his hand?

f he envisage any danger from the pecple in
he vehicle.

If he -~ ir is a Jjudgmental thing? He must bs

the one to judge the situation as he approaches?

£ he thinks he is in danger of thc people in
the vehicle.

[

And if you were here - ths vehicle tc be
apprcached was dark, tinted windows, that you
could not sece the identity of the passengers,
would that be proper procedure to approach it
with a gun in your hand?

In that scenario, propay precedure with your
firearm in your hands.



"HIS LORDSHIP: 4and if it wasn't done that
way, would therxe be anything
wrong?

WITNESS: If nothing happens, M!Lord,
say, an attack by anybody in
the car? There wouldn't be
anything too wrong.

MR. HAMILTCON: If nothing happened?

HIS LORDSHIP: I am thinking of two words.
‘proper' and ‘prudent’.

MR, HAMILTON: I accept your Lordship ...

Qs You heard what his Loxdship
anendment is? His Lordship
has amended it tc be ‘prudent'.
Do you think it would be prudent
te approach a vehicle with dark
windows ...

A: If he feels he may be attacked,
then I think it is prudent to
have his firearm ready.

Q: And in your experience, are you
aware of police officers having
been gunnad down by not being sc

prudent?
As If approaching vehicles?
g: You want me to remind you ...
Az Pclice officers have been gunned

down even with their guns in their
hands™.
There was in our view no evidence at all that the police
cfficer, the appellant, in approaching the motor vehicle with tinted

windows in which tlhers was a wanted suspect apprcached it with his

firearm arawn 2n¢ at the ready. That evidence came neither from the
poiice witnesses nor from the civilian witnesses in the red Lada motor

car nor fryom Aaay oI the other eye-witnessss.

¢

The evidence of Constable Cummings and Constable Gordon which
the appellani avers in his unsworn stztement that he accepts as true,
nowhere supports an allegation that the appellant approached the Lada
motcocr vehicle having his firearm drawn and at the ready. Constable
Cummings' evidence is that after hearing the explosion he saw the gun
in the appellant’s hand. Constable Gordon's evidence is also to that

effect. He did not see where the appellant got the firearm from.
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Mickey Miller's evidence is that he saw the gun in the appellant's
hand after the explosion. Karlene Buckham as earlier pcinted out
stated that after ordering the deceased out of the car the
appellant "tocok one step back, pulled for his dun and fired®.
Jabez Hall suppcrts the evidénce of Karlene Buckham and sc does
Errol Cheeks. The statement made to Detective Inspector Nigel
Hart: "Sarge me jump back and the gun go cff” does Hot refer to
any prudent approach of the car by the appellant with gun in hand.

The issue is raised in the unsworn statement of the appellant,
but even in that statement he did not say that he felt himself in
any danger. It was in cross-examinaticon during Detective Inspector

Hart's evidence that it was sought to explcre the question of a

i

prudeht approach to the car in terms of police procedure.
We therefore have to examine the unsworn statement dealt

with by the Trial Judge as follows:

"He told you that his name is Rasbert Turner,
Constable, member of the Jamaica Constabulary
Forge at Montego.Bay. -‘He has:-five -years
service, and remember he said what Sergeant
Bowen, Constable Gordon and Constable Cummings
said is the truth. 'When I alighted from the
right of the radic car they may not have seen
that I drew my service revolver. I cocked it
and had my finger on the trigger guard; I

only did this because I was approaching a car
in which I recognized that there was a suspect
in the car; rear windows of the car were dark,
rinted, and were up. I was so frightened, the
only thing I could do, I jumped back when the
car come up at me'.”

The Trial Judge continued:

"Thz ccmment was made by the crown that one
wounld have expected, even in a statement, to
tell vou how it went, but from what I read
here, he has told you that what those witnesses
gsasd 15 true. If there is a variation between
thew you will have to decide what you make of
it. He hasn't ger to prove anything, but,
you see, these are the crown witnesses, but
they have given you a statement. It's a
narrative, if I may say so, with no discredit
g to the statement, that doesn't say toc much.
It is more significant for what it do2sn't
say than what it says, but I tell you how you
are to regard a statement. You attach to it
such weight as you think fit in deciding
whether the crown has established the guilt
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"of the accused so that you feel sure
about it. 'I was so fricghtened, the
only thing I could do I jumped back
when the car came up at me.’' Herein
you can see and detect and read into,

self-defence, accident. As I say it

is not sworn sitatement, but you atitach
what weight you think to it. ...

He wont on to say a report was made that
the then driver of the car was wantad

for obtaining credit by fraud.

Complainant gave his name as Welson Jones®”.

One further comment was made by the Judge on this aspect

of the matter as follows:

"you would ask yourselives, was it unlawful
tc approach the car with gun in hand?®

The acceptance or reiection of what was said in the unsworn
statement is a matter for the jury. They were properly directed to
give it such weight as they deemed fit although not having the
character of sworn evidence. They would have appreciated that the
version given by the appellant as to approaching the car with gun
in hand was not supported by any evidence given by the witnesses.
it was for the jury to determine what was prudent and what was not:
taking into account the evidence as well as the unsworn statement.

We find it necessary to say however, that it must depend
upor: the particular circumstances at the particular rime as to whether
d policz cfficer in approaching & motcr car which had tinted glasses
is acting prudantly by having his firearm drawn at the ready. The
suspect in vhisz wecosr car, an identified person, was not anyone
wanted by the police for a violent act or amyone in whom there would
be a suspiciocn in the mind of the approaching policeman that he
could be dangerous. The circumstances did not disclose factors
upon which =z danger would be reasonably zpprehended. Thge car was
being apprcached because there was some guestion that someone in the
car was required in order to investigate an allegation of
obtaining credit by fraud. The appellant did not say that he
approached the car with weapon drawn because he felt there was

danger against which he had to prctect himself.
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On +the state cof the svidence as well as the content

of the unsworn statement the Trial Judge dealt adeguately with

this aspect of the matter.
We now address the first ground put for

appellant that the verdict is unreasonabls in that

rd by the

anslaughterx

was left to the 3jury although it 4id not arise on the facts. The

Trial Judge summed up on manslaughter as follows:

*7T will teil vou how man

ughter arises

if it is by reason of gvoss negligence.

Because if a person points

a loaded gun,

and I should add, a policeman at that,
at the hz2ad of a perscn, knows the gun

is loaded, points it at the head, and
the gun goes off, that would be gross
ncgligence, and in my view that would
reduce the charge from murder ©o man-

slaughter.

If there was gross negligence in the
way the accused ﬁandlod the firearm
that day out there, recklessly, in a

manner that is not showing due regard

to safety. Load the fircarm, some

witnesses say peints it at the head of

the deceased, that would be gross

negligence. That would be a reckless

act, and although it would not carry
the intention as I gave you in the

charge of murder, it would reducv the

offence of murder to manslaughter
it weuld ke gross negligence®.

We consider this a proper direction on the relevant

material which was befere the jury. ¥We do not agree therefore

is unreasonable.

The appeal is therefore dismisscd and the

conviction



