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IN THE COURT OF APPEAL

SUPREME COURT'CQININAL APPEAL NO 87 Of 1987

' BEFORE: THE HON. MR, JUSTICE KERR, J.A.
7 THE HON. MR. JUSTICE CARBERRY, J.A.
" THE HOW, MR. JUSTICE CAMPBELL, J.A.

REGINA S
vs.__._.___'_- S

”:ﬂlfghr. A..Pearson for the appllcant

"Mlss heather Dawn Hylton for the trown-:i”"l

. November 23, 1987 and January 26, 1988 .
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The hearlng of thls anpllcatlon for leave to anpeal

fﬁffrom a conv1ctlon for the murder of Oswald Uhlte in the Sto-Annf;fffl

'flf01rcu1t Court on Mav 28 I987, before orqan J and a jury was:l

'lftreated as tbe aﬁpeal.; The apneal was dlsmlssed and the SR

'vﬂ';'conv1ct1°n and sentence affmrme@°

On the nlght of June 19, 1984r Rudolph Wallen was

'Vler1v1ng hlS mlnl bus w1th about tloht passengers from Montewo

':fl Bay to Ocho Rlos,” En route and on. the Oueen s quhwav near

“-}fblscovery Bav 1n the parlsh ol Stq Ann he stonped at a request '

:fllf51gnal from the apptllant whc had run from the bushes borderlnr

"1filthe road on the left.. Appellant boarded the buso_,“_sff

'zﬁﬁ_lNeV1lle Welllnctonv a bar tenderp who qu a passenaer on tht SRR

'“ffflbus sald 1t was. then about 7 30 p,nqz Apoollant sat 1n the

':'tseat 1mmedlately behlnd malleny the oraver° The bus drov»-;ﬁ;”' o




:. : 2 :- . .

”gttoff and the'passengers questloned the appellant about hlS

| fCOndltlone?ruccordlng to Welllngton he notlced that thef'” -

Afﬂ,accused was persplrrng there was blood on hls frnaﬂrs, a

'-Qscrape on. hls neck and hlS clothlng was wet and he had on a

'ff:brown and whrte_crepeg, The appellan* 1n answer to hls querles-

-5fSa1d that he and hls brother werc travelllng 1n a car whrch

"-fgot out of control and ran across 1nto the bushes on the

'1:h;0ueen s Hrghway,. He dld not then know where hls brothtr wasu_z

"huhen Welllnqton asked lf they should go hack and look for hls

.:ef:brother, the appellant Sald he was rorng to tell hls fatﬁ

'j;fiWelllneton sald he, Welllngton, would not 1eave hls brother

'Itbut the apwellant sald he Was not turnlno back he was eorne'

-L_;rhftg;tell,hlslfﬂthergghe 11ved 1n uxchange at Mlddle Street

':f.fItuwathhe‘Giee@offthe passenqers tnat the appellant should

'ﬁtf:be taken to the Pollce Statron to make a reporto. llen drOV%f

'Jgthe bus and parted 1n front of the Punaway Bay Dollce Qtatlon;

'““afbut at the passengers" 1nsrstence hc drove 1nto the Statlon

:_Yard Wallen corroborated Felllngton as to the account the:._] sl

'Tf;apnellant gave the passengers of the alleqed motor vehlcle_s.f”

1acc1dent, of the eassenqers 1n51st1ng on hls Faklng a re port

ﬁhtto the pOllCa; of hlS wet and sweaty appearance and tne blooﬂ

ffrion hlS handsg. Welllnoton sald that when the aﬁpellant

hﬂﬁappeared reluctant to entcr the POllCC Statlong the passenrsrs_;'V'

'ﬁ*;'drew hlm out the bus and pushed hlm 1nto the Statron,::The-

:.ﬁ;}place where he had plcked up the appellant was about thrrty h'

'ffchalns before reachlna the Harlne Lab whlch was on thL 1eft

'{,vghand 51de of the road gorng towards Dlscovery Bay B At the ,"

”“Statlon the Dassencers reported to ﬁonstable James Grant whata

"fthe apnellant had told them of the accrdent“" Constable'j

_.erGrant, 1n ev1dence"'sa1d he was on quard duty.{:Wallon made a.

:ffreport to hlm 1n the presence and hoarlng of the appellanto_;e

]fGrant sald there was blood on the aopellant's clothesy flnger o



. “".-3°. -
-nails,-héndsa shoes and pants and wﬁen he asked hlr about thi
jolood on: hlmp tho aopellant said: -'“ﬂe was travelling in a
car w1th hlS bretbren and tha car. ov;rturnoa and his brethren
: aot cut in. hlS forehead an& he, left hlm to look a drive”
. Ho.cxamlned the. apbellant w1th hlS clothés-off and
. _sawoﬁohinjur;es_to.h;mo.:He commgnlcated_by rad;o with the
;Discovéfy Bay.Police*and:detaihedothe-appellant.in custody.
'o:In cross~exam1nat10n it was suggeste& ‘to. both Welllnqton and
ﬂ-:Wallen that fh¢ appel]ant had told thcw in the bus that hz,
 .the apnellantp and his. brcthren ha@ been. out about some gania

'-and some men. rash d-them-and he ran away-lLav1ngnhls Ybrethren®.

"'Both men flrmly denlod that he gave any. such account. It is

'._worthy of note that thlS 11ne of Cross- -examination was not

“ﬂfopursued w1th respect to Constable Crant Grant's cross~'

'_examlnatlon was c0ncerned w1th the aopaarance of thc appellant
and how he came to the Statlon,-” |

B The Constable malntalned that the appellant“s
'c1othes were soaked wmth blood and there was fresh blocd on

"ohls_handso_ He Scw no 31qns of 1n3ur1es to him. He admitted

'V_othat:thefgppel;ant,fgllitq-the.grouna_but-lt.appeared as a'

oftiqkiﬁoié&oid a§$Wé;ihgvquéStiéns{f_He did not_appear1to be
ffiﬁﬂﬁéin;fnorﬂaid%hé'say-Hé ﬁanﬁé&ftc.ad to the hospital.

. _ Scrgeant Larklyn ulennle of the 7lscovery Bay Police
.iStatlon, as a. result of lnformatlon :ﬁcelved that night,; went
oto the Queen s hlghway and on’ the road: leadlnq fron the. high-
:'way-to th ‘Marine. Lab nm saw a green Cortlna car in some
ibushes about two car 1engths off the roaa, The-c;r was facing

"the,h;ghway the park llghts wevo on, the ignition was on but

'-the'enqine'was notzrunnlng,- There ‘was blood 1n51de the car

".Qon the two front seatsg on the rear seat and out51de on' the

o rlqht front door,

The followxng mornlng at’ about 7:00 0 clock he went

”-]back to thu Sﬂenc “nd in: bomc bushes about one and half chains




_Vfrom where.he saw- the car, hL found the body of the deceas
aiThe body had sone stab Woundsa-.

Earller on. the: nlqht of the 19th June, t-about
.7 00 o clock tbe deceased and the appellant had been in

| Harrlson rpowno. Accordlnq to Pearl Eudson, the bar_mald in

Hubert Coomb’s Bar. in that town, they arrived in the black

*e.and green Cortlna drlven by the daceased whom she knew as

- Wlllle Payne,- Deceased bouoht and took away a qulnness stout

;7and a red strlpe heer.- He also bouoht a drlnk for a lady in
shthe bar,_ Both men drove away in tho Cortlnao. Deceased looked
hlS usual happy self.f She knew the. deceased for about three
':yea;s.f Pe workcd at the Dunn s River Fallse

f Drg ‘amesh Eﬁattp who performed the post-mortem

“.hexamlnatlon on thc body os the deceaseo on June 26, in evidence

“J”sald he found on the deceased thlrteen wounds - incised wounds

‘3to the flngersg hands, shoulders and. four stab wounds to the

ﬁ]chest and one to the neck. ‘Hie was of the opinion that death

“fﬂ;was due to shock and haemorlhaae-as a-resuit-of-the penetrating

.astab wounds whlch damaged both lungs and that those wounds were

V.,caused by a sharo ﬂu++1ng lpstrument w1th moderate degree of

f_force. The wounds to: the hands were caused by the defensive
ht'actxon of the deceased°

Detectlve ;nspector Warrc,nF then statloned at

' 3St Ann s Bay on the mornlng of June 29, also v1s;ted the

'a'fOueen S nghway and saw- the body of the deceased and later

'-he went to- the Runaway Baj Dol:ce Statlon where he informed
“:t the. appellant he was 1nveatlgat1nq ‘the case of the murder of
:T:OEWald,Whltef._Th appellant then saldo (at pp. 121-2)

" rofficer, me and the r“eneral go to:Discovery

- Bay last night f£i get soune weed and the car

- stop. Two men came up- and ask the General

. if him bring.the money come fi the weed.
The men draw the knife and start stabbing
the General . and say, 'How you come. £i more
_weed and. you no. orlng money come?'. The
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"General dero off ‘the car. and it crash in
. the bush . and him go.out one. side and me go
" out the other side. Me go out on the main
road. Me get a bus and the bus people them
" drop me off at the Runaway Bay Police Station.’
" I asked him who was referring. to when. he said
" the General, and’ he sald, Y The same dead man
'HOswald Whlte'-“ _

Constable Granty'ln the orescnce and hearlng of the

_apoellant, told Warren of the appellant S earller story. To
:;thls the appellant made no statemento, Later in the afternoon '
.t_etho appellant told Inspector darren that he knew the persons
t who kllled the deoeased and gave txelr names - as'”Cheok1e° and
”rq"Carver“ at Gordon Town 1n the Exchange Dlstrlctg Acting on
. ~this. 1nformat10n the Inspector w1th other policemen  and the
';;;appellant went by car- to ?xchanqe on: the 2lst June.f The appplw
:-lant p01nted out no. one nor. did: he show the Inspector any
L partlcular placeaa They.gpent t'o to three hoars in E:s:v::hange,a
hThe Inspector sald he contlnued hws 1nvest1gatlons and on the
_:13th of July,_1984 he spoke to one Balley otherw15e called

fej’Cheekle“ and one Cardner otherW1s celled "Carver" - both

from'Exchangeaﬁ In turn he confronted the appellant. w1th these

.7foh.men._ When he was confronted w1th ‘Chcekle" he saldo “This is
ZCheekle“'~ Cbeckle eald he know the appellant as Ribbit and he
'axwas at Exchange the day the pollce came there in the car.
-tgHe was rlqht on. the wall playlng a very. blG radlo, That day
'7e_was the flrst tlme he was . hearlng of the murder, The appellant
a_when asked what “Cheekle“ dld hc sald he was.at Dlscovery Bay

”ﬁ"only standlng upo..-

At the confrontatlon w1th Carver , he sald he was

'a_not the_"Carver of whom he spoke,_ That “Carver‘ was.a brovwn
"man.: Inspector Marren sald he searched in Exchange w1thout
“asuccess for another Carver . ~In. chSSWexamlnatlon he said
”r.he took from the pockets of the dcceased $360 (Jamalcan)
'”“t_.$1 (U S ) - He. went looklna for a man named - ”Carver“ but he

"also checked carvers by profcssxone_._



The learned trlal judge ruled agalnst a SubmlSSlOn

of no case to answer" and 1n answer the appellant gave anf;_ S

o unsworn statement accurately rev1ewed by the learned tr1a1_ r“e_

3udge, thus at pages 190 1,._;,"

:'“,,,, he says ‘he was at Harrlson Town at _
_,_,the ‘brethren yard when he saw Oswald: Whlte;
" They Went out and they were:. talking about’

' some:-herb at:Discovery. Ray, and he told
._'_hlm to come to the bar and have a drink .
o with- hlm,.and then they: ‘buy. two Gulness, _
. never drink them at. the bar they left o
"ifthe bar w1th themo,f . o

'nffIt 1s the same thlno thet MISS Fudson says°e f-

-,'falona the way to DlSCOVery Bay h1m start
7 to tell me who we are going to,’ that we

. are going to collect some herb from Chcekre*I'inf“

* and Carver in Discovery Bay. I decided
SR e go with him to: see if I could get a-

o little money.. ‘We.go to Discovery Bay. on.

©. 7 the Queen's Highway and we ‘reversed in.

" when we see two men come up. He says to
o one of thae men that him come for some more;~
-*gncrb,; ‘The man- say,”“Fow you come for more

“herb and don't carry any money. come give |

' .we?'. He turn to theman and say, 'After
Joomer nos qet no: money fi it, after me no get -
- ‘no-money fi it yet, how me- £fi give you

- --whey me den'ts get?’ .  The nearcst one to

- the car: draw: the knlfn and . start to- stab
 him .and he: used his rlght hand and. start

“to- block the stabb:.ng° " He then jump: over__7:~ S

oonomy: side, and me. jump out ‘the. wzndow.,
~ Me jump out the: window when me: see that:
_and run out on’ the main: road°'and ne’ get Q
T L © - lick pon .mi ‘side from one of the man, and
L e e indicates his: rlght side. I run out S
Lo S oncthesOQueen's: ‘Highway, and. took a bus R
" and tell the driver to. let me. out at the.
' nearest police station. ‘The drlver and.
- conductor’ tell me they: did not want to )
- hear anything and- ‘when" theyreach Runaway -
. 'Bay Station:a man at. the back of the bus.
osays he- was not to pass that’ statlon, mustﬂ-_:
_'-gdrlve in there or he was q01ng to hold on
~;_to the bus steerlna,;;.,;_ . -

'}-Then he goes on: Oswald Whlte is a man

R always go-cut: w1th°' ‘He is.one of my

. key brethren, I would: not do a thing like:
,Nthat to my: brethren, and we don't have . .
j_nothlng ut allF nme- and h im never. quarrels_

The only ground arqued reads
'°°The learned trizl’ jndqc dld not ass1st

the jury in consrderlng the case for the
defence._- - SR _




_ In that regard Attorney for the appellant referred
to the followrng passage Whlch followed the rev1ew of the '

't_7 statement from the dock at page 1919

-ﬂ'“Now, as I told you, the crown relles on F~
. circumstantial- ev1dence,_ What the. accused
h'q'man says here; it is consistent. with- the
.- last story which he told the pollce, and

" the manner. in which he related it ~ =~ .

t_co-1ncxdes with the opinion of the doctor L

-,,that it was possible to receive the

.~ injuries in that way, ‘though the " doctor

f-says all thlngs are. poss;l.ble°

Mr. Pearson 1n support of thlS grcund whlle concedlngfh:]

1Vfthat the summlng-up was otherwrse 1mpeccab1e contended ‘that 1n

'fgthls passage the Judce dellvered a ‘backnhanded complrment“'

'-j:because there was no adm1551on rn hhb defence case of any other_f

'*:.story belng told but rather the defence case sought to

"hanegatlve any other storyo_ In thls passage WaS an unwarranted

-jirmplxcatlon that there exlsted two other 1ncon51stent storles,." -

Now there has been no real challenge to the ev1dence -""

Fﬁ,of Constable Grant as to the report the passengers made to hlm-}_f
rflat the Statlon and to the appellant s own report of the ' |

”ﬁ”acc1dent The 1earned trlal judge 8 descrlptlon was 1ntended e

’*j;to 1dent1fy the partlcular account to the Inspectorg' She was

7mfconcerned prlmarlly 1n brlnglng to the JUIY s attentlon

'7j,ev1dence from‘the prosecutlon w1tnesses that were con51stent

"hn:w1th the appellant's defence and to that end she contlnued

'”-@ffthus at pages 191 2°-~

;-.._”.. S ;_~,p“HlS condltlon, too, when seen by the people
... oo in the . bus; his:conversation, what he said;.
oo and you. will remember somebody described
ot himas’ bendlnq down . on his. hip, same. movement
o hel made when- Constable Grant said. he was’ '
. pulling off an act; he said he was hit on:
~:-his hip by somebody. - That is consistent

" with his condition as described; and he said

-_f_he had blood on his clothes because this. S
: .;gentlemen, the deceased, had moved across, R

-];ﬁNow, that lS what the defence says° What
“the: defentezndlcates there is that - - what

o [they mean to say-is that they are telllng S

”iEfa stralght storyoﬂ- S _



| | In SO d01ng the learned trlal Judge was belng
.'foscrupulously falr. Accordlngly,zwe found no. merlt 1n thls
1[1ground of appeal. | h' |  ' - | -
o | As Mr.,: Pearson conceded the prosecutlon had presented
.:h’7a strong case agalnst the appellant, |
| | | For these reasons we. dlsmissed the appeal and

L afflrmed the conv1ct10n.'ﬁ7ha




