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SUPREME COURT CRIMINAL APPEAL NO. 203/87
Ry bvotecos  (1929) (MIER 512

BEFORE: THE HON. MR. JUSTICE CAREY, P.(Ag.)
THE HON. MR. JUSTICE WRIGHT, J.A. V
THE HON. MISS JUSTICE MORGAN, J.A. v

REGINA
v

RICHARD MURRAY

Lowel |l Marcus for the Applicant

Canute Brown for the Crown

October 21 and November 14, 1988

WRIGHT, J.A.:

On October 21, 1988 we refused this application for leave to
appeal and promised to put our reasons for so doing in writing. This we

now do.
Mr. Marcus sought and obtained leave fo argue Grounds 3 and 4 of

the Supplemental Grounds which he had propesed to argue. The two Grounds

are as follows:

Ground 3: The Learned Trial Judge erred
in Law when he ruled that the
Declaration was admissible in
the light of objections by
Learned Counse! for the Defence -
pgs. 78-79.

Ground 4: The evidence in relation to the
identity of the Defendant falls
short of the required standard
to allow for certainty of
identification - pgs. 85, 91.

The evidence'which was thus being assailed was as fol lows.
Sophia Gibbon, a 15 year old schoo! girl who at the time of her
death on January 20, 1985 was 4% months pregnant lived in The_fown of

Falmouth not far from the applicant's home - just two streets separate
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éwho deaif wnfh her.x She was repuTed ?o be an. affracflve gxrl Even The

;Their.homes; Sophta wou'd frequen? The app!:canf's home To purchase f

gcharcoaf wh:cn was soid fhere and qutfe offen The appircani was Thu persen

éappl:canT admlffed Thls a!be:f reiucfanfiy., The evndence of Joan Beadle,
éSeph:a s cousnn, suggesfs Tha+ The applucanf”seemed ?o have been qu;fe
éfascnnafed wath Soph!a 5 charms and made over?ures aT !ntlmacy WhiCh she
;rebuf¥edn: Joan clatmed ?e have WI?nessed Two such occas;ons in. publ:c.pf
. ;'gThe fsrs? such occas;on W&S abouf 7 30»8 OG p m. on March 22 1985 by The.
'h;OaS|s Club fn Faimoufh Soph:a 5 response To h:s demand for Sex. was. ?o )
éwaik off To The ofher s:de of fhe sTreeT Obv:ously :rked +he appllcanf
élS a!leged TO have Threafened 'l go;ng sTab you an you b ,.gco..gneck.c.
éwrtng me knlfe ;n you b,.,.c....neck".h And if is worThy of nofe ThaT aT
;The Time he had a buck kn;fe sn his hand The ofher occaSIon whlch
;MISS Beadle sald she w;|ness d Was .on Chr:sfmas Eve 24Th December,_1985
';He was s;TTtng on a Tree sTump by The roads:de as Joan and Sophfa walked
éfowards a shop : Apparenfly, endeavour;ng To su:f h;s approach +o The mood
éof The season he querred "Sophla, you noT 3!v1ng me you chup—chup“ o n
.'éa c!ear reJ CTIOH of h|s overTures she rep!ted my p..,..,ls nof faa you
é:s for my man“ | Hls angry reTorT was “Sfay ?here wr?h you po..,, ,.a.
\."-h'égw:ne wring me Rnafe :n a you b,...c.,.,if you don?T g:ve me: you p.;q;?;

_fThen observ;ng fhaf she showed szgns of belng pregnanf he added

' f.““You see how Eonq me a beg you p..,,._f*7
- and you'nuh’ give me. and. you .go mek. next:
'_man breed you" ' o

' féAga;n dn.fh;s occas:on he had h;s.vade mecum;.hls buck kntfe.i He, Tried
.'dféTo engage Sophia in fur?her falk buf Joan counselixng Thaf ”ffouble don'T

;seT ilke rain“ called Sophsa away and They conflnued To The shop !eaVIng
Zhim snffing '!'here° SuT on fheir reTurn Journey +hey passed him sT!!i |
351T+1ng There and he Then saad +o her, “You s?lll nah glve ne you sfrnk:ng

'~fp.;,;,.. Cross~exam:na+ion of Th;s w;?ness was pred:c?abty atmed a+

'édesTroy:ng fhrs domaglng evndence En +he process, The ConfeSStOH was
ésecured from her Thaf she and The appltcanf "are noT as. good fr:ends as |

.:she and Sophia":” Indeed '"she dldn“T chaT w:+h htm af a!l“': Counsei couid

?nof;res;sf ask;ng_why? and goT +he answer -_;h”’”



O

""Because once ago he have threatened my
btgger sister”.

in an apparenf efforT to mlfngafe the effecTs of this b[ow, Counsei

exfracTed The Jnformafton ?haf the appilcanf had never Threafened her, +he
thness but he always Troubled her 1.e. molesT her whenever he saw. her on

the road Not satisfied, Counsel persevered and had +he Jury Told Thaf

boTh The w;Tness and Sophta became afra[d when The appllcanf uTTered his
ThreaTs and Sophla wou!d cry A ponnf of |nTeresT was that +hroughou+

?hzs wnTness? Tes?;mony she re.erred To The appllcanf whom she said she

saw regu[arly over a perlod of three years,ds "Rlchle” buf when The appiicanf
Tes?afled he denied Tha? anyene referred to hlm as ”Richae”

The other witness on whom The prosecufion rested heav:ly is
DeTecflve Consfable Ceci | Clarke He_and the applicant have_known each
other for over 20 years They went fo sehoot together and have hainfained
such good reEaTtonshlp +ha+ +he appifcaef adniTTed Thaf ddring'fhe-flme
Thaf he has been in cusTody The w;Tness gave hlm money more Than once
w:ThouT hls sotICITIng The same. .' | | |

o !T was Consfdble Ciarke s evedence Thaf at about 10, 00 p m. on
January 20, 1986 he was driving along Upper Parade Street enrouTe from
Kingsfoelfe Montego Baylvia Fateoufﬁ whee_he eessed The deceased and the
applicant at an intersection. The applican}.eho was dressed ieta red, .
green and go!d T~Shir+ a black and red sweaf suiT Top and panTe-wee |
Talking To the deceased who was sfandung ebou+ 18 ;nches in front of him.
By way of greeting ConsTable Clarke +oo+ed hls horn and waved to the
applicanf who waved-back at him, Consfable-C!arke then stopped at Club
!nTernaTionai about Two chalns from where he oessed Them, entered The cfub
purchased a bo?fle OT beer and Jus+ as he reTurned to the car w1+h|n fwo
minutes of leav;ng The car he heard a [oud maie voice shouflng from the
dlrec+|on where he had passed ths deceased and the applicant, He
|mmed|a+ely ran off :n The direction of The shou? and when he had gone
about Ten yards he saw The appilcanT abcuT one chain away runnlng off from
the dlrecflon of The body of Sophla whlch Then an gros+a+e on The ground

Jus+ ebouT 3 feef from the applicant. According To The wnTness The
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eff:appilcanf ran off lnfo an open !o+ which adJOtned The snfersecfzon and-
-because of The vegeTaT:on on ?he io+ he tosf s;ghT nf htm°3 Bu+ he had no

o doubf abouT ?he ;den*ufy of The person who fied There was a. sfreeT tight

a+ The 1nfersec+ton where he had seen Them s+and|ng,. By way of “this.open

'_Io? The appi;caans grandmo?her s home where he was wonf T@ sfay was oni/

abou? 14 cha:ns away

As Consfab!e Ctarke approached The scene- The onty ofher person_zw

e 1|n saoh+ was Fefz C!arke who was ?hen abouf 4 yards from +he body,c !T was
':he who had shoufed and was hznself apprOﬂchsng ?he body UnforTunaTely;
'azdespife much efforf The prosecu?lon had To proceed w:ThouT The evndence of
._F:Tz Ciarke who could noT be found ConsTabIe Clarke rushed up To Sophaa .

.and knelT down hesxde her JusT 1n ?lme fo hear her quer szlenfly ”Rlchle,
_Rschie“ and fhen she d;ed She had a. sfab wound |n +he ief? breasf ‘The

.;Consfabie knew where +he applncanT and his jlrlfriend !1ved on MarkeT Sfreef
.;and bofh he and F|+z Clarke hasfened There where They saw and spoke wah

hls gtr!friend They did noT see. ?he alelcan?

Cons?abie Clarke reporfcd Tne maTTer To Achng Corpora! Bevan Ear!e

':of The Falnnu?n Crlw1na! lnvesfngafaon Branch The lnTersecflon in quesflon

afnwas of Georges’ S?ree? ana Crooked S?reef By The T:me Ac?:nn Corporai

“l_Earie reached The spof The body had been removed o The hosp:*ai and atl

- he saw was a large nooi of biood and a Iarge cro wd He began an 1mmed|aTe

"_search for The app!:canT whom he d d no? know He wen+ To The app!scanT'

e~home aT 2 George s S?reef and madc enquurtes buf sd noT flnd h:m. However
;:if_when he re#urned iaTer abouf 11 30 he saw The apalecanf snfflng by The gaTe

.' dressed as. Consfable Ciarke haﬂ seen hxm.; He was caufloned -and- Told of Thc

.a;reporf made by Cons+ab!e Clarke as: To wha+ he had seen fo whzch The appf:canf

_replied '"No sah me. nuh know abOUT s+“ o

The medlcal ev;dence aSSIQned The cause of deafh To shock and

: haemorrhage resulTnng from an |ncrsed sfab wound To ?he ief+ fron? of. +ne _

-'.chesf - 1u |nches x % inch cuTT;ng ?hrough The fhlrd 1n+ercosfai muscies,

"'7}:per|card|um, The rlgh? venfrlcle o1c The hearf ?o a depfh of 4 inches. The
',:a_docfor a!so satd +ha? fhe nnJured person wou!d survnve ?he 1nJury for a.

.";;few mxnu?es dur:ng whlch s? wouid be possible for her To speak
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‘Detective Sergeant Dudley Grent spoke with the applicant on the
day following fhe'kj]fingiaffer:cau?iohing:hfﬂ/and'ubdn his telling the
applicant that he was seen running awey from the scene of Sophia’s murder
the iaTTéf“fespbnded, "And from last week me no see her™.

' The defence was an alibi - +ﬁe'abpf{can+.ﬁad'beén at 2 video
centre from about 7.00 p.m. and after he had left and was walking down the
street, he saw Sophia's body Iyihg in the fdad and; what 15 significant,
Constable Clarke was nowhere in'sighf;'ml+.wés after he had viéwéd“+hé"body
and was standing there that he saw Clarke drive up in 2 blue Lada car, feel
the body and'Theh'dEEQe away, He denied being earlier at that infersection
with Sophia as wel! as the allegation that he was seen running. away from
The.bcdy;' |

) The defence of alibi was bolstered by evfdéncéJCaléuiatéd”To"
discredit Constable Clarke’s avidencs.  This evidence was given by
Frédrick'bewn; the applicant's unc[e, Qho fééTified +héf he knéw-CdnsTébie
Clarke quite well - they had both groWh'upf%ogeThéf’in'Falmou+h;':He said
that on the night in quéstion he had gone fo this bér'whéfé'cdhsfabie Clarke
said he had bought the bottle of beer and thers he saw Constable Clarke
andICThérs drinking from gjasses,"Hé'éndﬁcbnéfabie,diébké éﬁen'sférfed a
Iiffle:joke; He went so far aé°+o'say3+hé+'5é bdugh+ drinks féf Cons+abEé'
Clarke which the Constable took to hEs.éér and that Cdnsfébfe Clérke'+old
him he wes on his way from Montego Bay fo Kingsfbh:(jﬁsf_The'opposifé of
1he'direcffén'fhe Constzbie was Tfavéfiihg5;"Hé continued that after he
left the bar ahd'Was'pfocéedihg'home héiééw The large érowd'near hiézgaTé'
and on entering the crowd he saw the girl lying there STi!f é1fvé, He ran
baék to the béf and alerted Consteble Ciafke'wﬁd Thennéefloff in his.car'*
a blue Lada - t¢ the scene while The.wifness and anb?ﬁéf Constable walked
by anofher.way; Cer+aih aspects of ThstWEfnésS"Tesfihdﬁy had been
venfiEaTéd durfng fhe cross-examination of Constable Clarke but were all
denied. '!nfefesffngfy enough, confréry to the evidence of the appiicéhf
that he is not referred fo as "Richie” Thiénwffhéss admitted in cross-

examination that everybody calls the applicant "Richie",
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Af+er a careful summina-up in wh:ch The defence was falriy out,

' -3The Jury obv10us!y had no d:fflcuify in reJecT:ng the altb:, They arrived

aT Thelr verd1c+ af?er reTtrang ,or 9 m:nufed. Once They accepted the

-_-evadence of Mlss Bead[e and Cons?able C}arke The only verdict to. which

; fhey could rreperly come is.a. verdecf of gut!?y of murder.'

| Mr‘° Marcus essayed To aroue flrs+ - Ground 4 which chalienged

' The [denfaflca?[on thdence buT soon. fﬂund Tha? nea?her The gvidence nor
~the Trial Judge S Trea#men? Thereof Ienf any supporf to his. compialnT

.WIThouT much ado, he abandoned Thaf Ground Also he sunmar:iy abandoneu

"”'Ground 3 whach raised abJechon To The adm1++1ng tnfo ev:dence of The last

words ot -*he dytng girl ~'"R:ch:e, chhlerY because he was safisfied that
| They were admsssnble under The res.gesfae rule.' S
| Mr, Marcus d:d no* refer To aﬂy auThorlfy whlch counse!led his
change of hearT on Ground 3 bu+ as :? is probable ThaT hls obJecflon mlghf

) have conTemp!afed the hearsay rule as exemplifled In R v Bedsngfueid

' .f(1879) 14 Cox CC 341 '[? is weil To cali aTTenfaon To The facf fha? fhere

-.has been a change |nTroduced in Ra?+en v The Queen (1972) AC 378,. 387 and

fo![owed in oTher cases tnclu*tng R, v Andrews (1987) 1 A!¥ ER 513, it
“f was uec:ded xn Andrews Thaf e

o "Hearsay ev:dence of a sfafemenf by a

- sTabbed man made scon after he: was: .

" attacked that his att ackers. were” Two
named men, was properly. admiffed as. -
-evidence of the truth of the facts he’ had.

- asserted when one of the men he had -~
- named was tried for murder and. convicted:

- of manslaughter -~ the attacked man having

- died two months after making +he statement
-~ and. not know:ng Thaf he' had been morfatiy
+ wounded." B -

Accord:ngly, The sfafemenf of The deceased had properiy been admi?fed in
ev;dence Beyond Thaf po;n+ Mr Marcus dzd noT seek +o go._
We were in no. doub‘i‘ ‘i‘haf There was no‘l‘hmg Tha‘l’ could be argued

.';In favour of Tho aDpEzcanT and accordnngly refused To gran+ ieave to appeal.



