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challenge the validity cf the Cer:sificaie cendersd in svidence,

~ -

pursuant to section 27 of the Dangsrous Druge Act.  The

i

challenge was posited thu

"The certificate; ; WG Lo satisfy
secticen Z7 of whe 13 Lrugs st

in order ©o p , 2 martay of
the charge zs evitentlaxy
effect as Dx. & perscn
designatad un I Lhe Pood
and Drugs &co wovernment
Chemist or an

p:OQUCLLO? O
a Governms
aeolgnﬁ“ﬂa undéer
section 17 of ths
shall be sufficient
the factsz itherein st
person charged regu
Gowvernmant Chemist
sumincnad as & witne
the Court shall cau
give evidence in the
other witness.,®
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Section 17 cf the Food and Drugs Act siaies:

"The Minister may from time to time
designate any puklic cfficer whether
by uame Gr Ly the titlie of his office
to be an inspectcr or analvst for the

; i

purpcszs cof inhis ACH,
Counsel for the appelliant contended that Ir. David Les did not
sign the certificate as
signed as "Government Analyst Forens:ic Labaratorv® he failed to
state on the face of the cerzificste “hat he has bLeen 50 desig-
nated pursuant Lo sSeccion 17 of

Continuing he urged that as the ceriificaie replaced the necess

for viva voce evidence, but for which it wauld be inadmissible as

Leing hearsay evidence, compliance with the statu®e must be Very

strict and there must be proof beyond reascnable doubt that the

erson purporting te sign the certificate was & person so
B

designated under section 17 of the Food aznd Drugs Lct. Failure



to so state on the facs of iLhe certificate, argued
Mr., Macaulay, G.C., rendered it inadmissible. C(onseguently there
was ne proof that the vegetable martter was ganjs. Supportc for

this proposition was scought i1n C.A. 43/¢% Glen Stuart v. Vaughan

HMusgrove an unreporiad decisicn cf the Court of Zppeal of the

Commonwealtch of the banamas
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possession of dangercus 4drugs wiliacut proper aurhciity and
possession of dangerous drugs with intent to supplv. &t ths
trial the prosecution tendered the repori purporting te have been
E P !
made by "&nalyst Inspector Ferguscen™ in accordance with thsa
T

amendment to the Criminzl} Procsdure Code -~ Secghticn 117 {4} enacted

by Act Z of 1927. <Section 117 {1} in so fser as it 13 relevant

reads:
"{1) &Any documeni purporiiang tc be ...
{a) a report made under the

hand of an analyst on
any matter cor thing duly
submitted to him for an
examinaticn and raporc

shall be veceivakie in any criminal
proceedings in any court as asvidence
of any matier or things contained
therein relating Lo the ... examina-
o1

}.J
O
b

{2} In this sesction the ezsicn ‘analyst’
means a pergon eppl ih iihe public
servics ag en znaly o
The report. as i is referred 1o by the Zahamian Statute,
was signed by “Elbert W. Ferguson B.Sc. who described himself

therein as "Ferensic Chemist.”
On appeal hefocre the Zupreme Court, appeal side, it was

argued that the magistrate erred in admitling inio svidence the

report as it did not satisfy the provisicns of zeciion 1l

Criminal Procedure Ccde. Gsorges, {.J., neld:

Yol



YOection 117 make admissi

ible in svidence
a docoument which cthsrwise would not
have lkeen admissible., It specifies the
conditions undsr which the documsent is

admissible. It musit be under the hand
cf an ‘analyst® i.e. a ‘person employed
in the public service as an analyst.’
The report does net on the face of it
estaplish that it is such & document ...
The report should be signed by a psrson

who states his or her gualification as
analyst employed in the nublic service.
Once this is done authoricy oi the
signature w2ll be p:esumed antil o

1
wige established. I find the repor
inadmwrssible for that iesason.”

The presecution appealed ic the Court of Appezl. The Court 1in

affirming the decision of Gesorvges, C.J., said:

vwrpcse of devermining the

ty and therefore the admwigsi-
a dogcument scught to be

nder section 117, subssction
SQCTACR ampowers the couru
WO presumplicns, nanely -

by
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the person prepari
1t helid the gualific
ce which he prcfessed ,
he time cf that preparation or

0n oG o=
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In the case of the ‘analiysi’ as we have

indicated he may bLe one of three des-
cripticns of percon. In order te deter-
mine whether & particular docusent is a
repcrt made under thse hand of an analvst
antd therefore adwmissible uander secticn

117 {1} (b}, a court muzt firsc

cetermine whether the person preparing

ox sigring i1t falls inie one ci the thres
descriptions cf perscns. Section 117 {5)
permits this determinaticn to ke made if
Lhis persen preparing or signing the
document states the ‘gualification and
office’ which bring hiiw within one of the
thresz cescriptions of persens who qualify
as analyste. Unless the persen signing so
states the presuwmpticn for which subsection
{53} provides cannot arise and the document
would nct therefsoryre be admissible. In the
present case ithe person signing 4id not so
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A carsful ccompariscn ¢of the leccal statute and the Sahawmian Statute

’_,1.

indicates thet both statutes are not in pari materia. The

Bahamian Ztatute describes the ithres categories of persons who for
purposs of section 117 are to ke regarded as analyst whereas

section 27 of the Jamaican siatuate spealks only of "any analysct

designated under the provisicns of section 17 of the Food and
brugs act.” Ccaseguenily once a person signs a certificate
as PCGevernment analyst®, s in -his case, that is prima facie

evidence that he is an analys: within the meaning of secticn 17.

b

n this case there was no evidence Lo the conirary o displace

w2 are of the view tiat the

o3
Pl
1]
e
e
'....l
b
¥
Y
rf
H
0O
s}
0
M-'
-
l..l
V3]
e
0]
in
:
g
{
t
8

signatory to a certificate under sasction 27 of the Dangerous Drugs

#Ct, who signs as Govermment Analyst is not reg ed to further
state on the face eof the certificate that he has been so

designated under section 17 of the Food and Brugs Act. Any doukt
of the competenceé of the Analyst can be adaressed Ly reguiring him
te attend and give evidence.

Seceondly, in Musgrove's cass the signatory signed as

HH

rforensic Chemist® a creature unknown t¢ the relevant statute.

]
{0

The phrase “Forensic Chemist® could neot activate the presumptions
contained in section 117 (53}. In the peculiar circumstances of

Musgrove's case we respectfully agres with the ‘udgment of the

Bahamian Court of Appeal. However, we hold that in this case the
£

certificate was properly admitied intc evidence pursuanit to

secticn 27 of the Dangerous Drugs Act and was adeguate proof that

(¢

the substance thes subject matter of the charge was anja within

[C4}

the meaning of the Dangerous Drugs Act. “his ground of appeal
vherefore fails.

Before parting with this ground it is intarestin g te note

that within three {3) meonths of the decision in Musgrove's case

of

el

the Eabamian Legislature enacted an amendment to section 11
the Criminal Procedure Code Zct by inserting immediately after

subsectien (5) the following subsecticn -
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"G totwithstanding anything te the contrary
in this or any other law, any document
PUrporting to be & repert of an analysis,
Lest or examinaticn carried ocut Ty a
person empiloyed in the public service in
the capacity of ar anzlyst, Chemist or
laboratory tecknician or medical practi-
tioner shall be reccivable without proof
¢f fthe signature, cquaiification, employ-
ment or offics of the person by whom Lhe
LEPOrsL purports Lo be issued. in any
proceedings of a criminal neture as priisa
facie evidence of the results of such

. analysis, test or examinacion, as tha

—

case may oe.” [Bmphasis supplied]

Th

(i

second ground of appesl f will summarize becauvse ¢f iis
prolixity. It was mooted that in concluding that the appeliant had

the necessary mens rea the learned Resident MHagistrat roceeded

o
o]

on the basis that once <he appellant admi

g
v
s
ot

ed physical possession
then knowledge of the contents is presumed unless the contrary is
shown by the appellant. ¥n such circumstances the learned

e Kesident Magisirate misdirected herself on the onus of proof.

-

in R. v. Hicholson [1971

w

Y
I A

L.R. 568 at page 571 D-GC

Luckhoo, J.2., said:

++- ¥le are in agresment with the view
taken by the Cour:z of Aappeal in
R. v. Cyrus Livingston [1952%,
9% that mens rea is a necessar
dignt  in proof of a charge oif
pcssession of ganja. Cnce the prosecu-
tion adduces evidence in proof {i} cf
the ‘fact of possession', that is that
the accused person had the thing in
quastion in his charge and control and
knew that he had it, and (i1} %hat the
i ferred that
a

J
Y ingre-

{

<
thing is gania. it may be 1
he knew that the thing he » was gania.
L This inference if drawn iz in the naturs
E of a rebuttable or provisional presunp-
tion arising from the fact of possession
of a substance the possession of which
is prohibited ang may be displaced by
any fact or circumsiance inconsistent
therewith whether such fact or circum-
stance arises on the case for the
prosecution or fer the defence. if
¢isplaced by reason of any ract or cir-
cumstance inconsistent iherewith on the
case for the prosecution then a prima
facie case is not made out. Where a



"prima facie case is made out, the
evidential burden shifis o the
derence to displace the inference
of owledge in the accused person
gven though the lagal burden of
procf remains throughout on the
prosecuticn.”

Fox, J.E2., in an analvsis of +the judgment of O'Connoxr, C.J., in

R. V. Cyrus Livingston (suprz) opined thats

"The functiorn of the ¢ s

21l the facts and arr a decision
in accordancs with th idents of the
burden and of the degree of proof in
criminal cases.”®

to weigh

against the background cof these dacided autthorities, how did ths
learned Resident Magistrate appreach the guestion of mens rea?
The learned Resident Magistrate in addressing the yuestion of
whether the appellant had the nacessary snowledge that what he
nad was ganja, said:

"The Court carefully coxamined, assessed

anc considered all the evidence presented
in oxder zo determine the crucial guescion
of whether he could be believed when ha
said he did not know ganija was ceniained
in Exhibits 4 and 5 and whether the Crown
nad dischaxged the DLLLEH of preoof <o

the standard reguired.

2o clearly as the above extract indicatss, the Resident Magistrate

2

- was ever mindful of the fact that ithe burden ¢f proef as to Xnow-

ledge rested upon the Cro

COWIL,
How did she approach the task of ascert ng whether or
not the preosecuticn had satisfactorily proved that the accused had

{a} there was no admi

i1ssien £y accused that
* knew gania was containad in exhibits
4 and &3
{b) the ganja was concealsd underneath the
tapes;

—~
Q1
—

the Crown presentad nc other evidence
To link him with Lknowledge of the gania
apart from his admittedly having physical
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satisfied that she zmpleoyed and applisd the
proct in coming 1o ber conclusion vioat the zce
That he was physically in possessicon of ganja.
In any event My. Macaulzy ip walking bis
emphatically stafed that Le was non contending
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"is deewned to have such drug for the
purpcse of selling or otherwise desl-
ing thexain, unlsss the contyary is
proved by him.®
The ganja which the appellant had amounted to 27 lbs 4 ozs.

Ch

He offered no evidence uc negative ths decming provisions of the
secvion., Hence the verdici was inevitable.

R. v, Hogper and Another [3i9%5] 2 K.Z.L.XR. pags 763 was

cited and

[

elied upen by counsel for the appellant, in suppoxrt of
his submission. Suffice it we say, we find that dzcision unhalp-
ful as it was based upon the meaning of the phrase “"otherwilise

deal” in the context of section § {1} (<) of the relevant statute.

Finally there was the complaint that the sentence of three

——

>) months impesed on the appeilant for pessession cf ganja was

rmanifestly exces
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We found absoclutely ne merir in this ground. The trafficking cof

drugs is big business. Because of the large sums ¢f money

inveolved in this business, heavy fines by themselves a-e no ASUSERIE

te traifickers or would be traffickers. The sting of the sentence
iz in its custodial aspect, The legislaturs, n notwithstanding ths
large pecuniary penalty it ‘has’ effijowered. the:Residenh; Megigtrate to
impose, has gone furthar and smpowered ths magistrate te impeoss a

term of impriscnmert of up to two years i
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A senitcnce of three monrhs imprisonment in the face of this bare-

".;

wrist. The implications of exporting ganja on our local carxier

cannot go unnoticed. For +the cusvodial sentencs to have the
desired cffect of eradicating this scourge, magistrates would Le
well advised tc iwpose 2 custedizl szentence in the uppex nalf of

the sentencs of twe (2) years permitied under the law. By no
stretch of the imagination could the sentence imposed be considered

manifecstly axcessivea. In R.M.C.L. Ho. 10C/65 Pitzroy Craigie and

Cthers, unreportad, dated May 158¢, Craigie anéd govthers wers fined

1 Lo} -

$16,000 or 2 ysars hard labour and in ac

iticon therete sentenced

u

da,
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to impriscament at hard labour
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o

2 years for various cffences
against the Dangerous Drugs Ack. On appeal agains:t sentence

Raerx, P. {Ag.) said:

in ceclining to interfere with the sentence
we had o weigh against the considervaticns
urged,; ithe amcunt of ganja invelved, the
international scop2 of ihe illicit endeavour,
and the prevalence of the offence ...°

We consider tnis approach to be 2 propar one and find it appropriate
in the circumstances of this case.
It is for these reasons stated that we dismissaé the appeal

and confirmed the convic: ioms and sentences of the Couri balow.

e



