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WRIGHT, J.B.:

o ‘This is an appeal against conviccion and sentence of
death passed upon the appellant in the uome Civcuit Court on
March 2, 198%, after a trial lasting eiyht days before

C. F. B. Orr, j,p and a jury. We treated the hezring of the
a@pliCétiah for leave to appeal as the hearing of the appeal

invéiﬁingy as it deoes, guescions of law.

This case is ‘distinguished by ceptain remarkable
faaturesa anong which the following are numbered: the appel-
lant Qés indiétéd'cn Nuvember 4, 196, for the murder of his
wiféﬁbetwéén pay 22 and 24, 196l; an identification parade
w&s héld in l9$5;=four'years after the'muréer, at:whicn a
single witness, who had never séem the appellant before-a

"night in Méﬁ 1981; identified him on: thz2 basis of a view of
him}rwhich.lﬁsted for a few seconds, aided. Dy the light of

three cars passing one behind the other; the case came to

trizl aimost eight years after the murder; the body was
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identified by means of examination of the hair from the head
and by comparing the teeth with the dental record suppliea
by the dentist. And if that was not enoggh to make the case
outstanding, the appellantc supplied 2 majér fé%ﬁﬁ?e by
dlsmissing t+he two Queens Counsel and one‘Junior Counsel,
who represented him, all at the same time at a critical
stage of the trial,‘déspite the entreaties of +he trial
judge. He asserted his competence to defend himself but soon
realised that, despite the patience and~indulgence cf the
judge, the weight of counsel’s mantle Qaénheavier than he
thought as he exclaimed that he had some guestions to ask
bui the law would not allow him. But what he lacked in
knowledge of the law he certainly supplied with hié.ﬁenacity
and courage and undcubted experience of life. No attorney-
at-law would have enjoyed the induléence accorded him in
the making of his no-case submission and even moresc in
pursuing the plea for a vigit to the locus in guo whidh.did
yield a benus.

New then, what was the evidence in this remarkable”
case? The date of the marviage of the appelliant to
‘Sweelen Marcia Chin is uncertain but it was sometime in 19890,
but they never lived happily ever thergafter. The evidence
of her mother, Freda Chin; and her sisterg Cassetta Ch;i.nP
tcid of a guarrel-plagued union in which the wife's aduress
would be sometimes at the matrimonial home at & Trevenniph
‘Road while the appellant, not to be out-done, &t least_sp
it seems, would pack-a suit case anc move out. to his mo;her“s
home taking - his portable television set, But they would
always ‘be together again as the appellant woul@ sue for.her
return. At the time of her death they were not living

together.:
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.Sweelen was a nurse attached to the National Chest

Hospital, where she workea up to May &%, 1981l. Gthe was

~expected back at work the following day but ¢id not show up.

Tners is nothing in the e¢vidence about her movements after she
left work on Hay 22f

about 2:3¢ p.m. in a rnight in May 19U,
Vincent Campbell. a sixty-five year ola r;unerman, was ©on nis
way to fish at Rocky off the Port Royval Road, when, on reaching
in the vicinity of an cold cemevery, he heard the pain—fillea
voice of a woman cryiny, “Lord, have mercy, help, help, Loxrd
have mercy”.. “ilence followed, He spent the next twenty
minutes scouting around in the cemetexy but saw no one and
heard nc one. 2o he regumegzhis journey until he re aéhed a
lane, which leads to a2 dump used by thé Jamaica Defence Force
There he saw a cax p*"he& 1n the lanu about two yards from the
read with its pack towards the xoad'&hd aﬁman standing behind

the car facing the road and less than a yarq from the road.

- This man s&id, “Man you have any matchesy”. He xepllea yes

and handed him a. boy of matches and ]us; then thfea cars
passed. .1t was moonlight, he said, kut 1t was the llghts fron

the cars which gave him a view, lasting a_fewrseconds, of the

-face of this man. He had never seen him befere. Peculiarly

enoygh, he could not say if the man took any matches out of
the box beforéffétu:n;ng it to him. He had no conversation
with the man but Jjust continued on his way. While walking
along he said the car passed him but he was vnable to see how
many persons were in the car because of the state of the
lighting. He did not report the night’®s incident to the
police unﬁii some four ways later, when news broke of the
finding of a decomposed body of a woman in the area. But it
was not ﬁntiiiﬂ"“ch 15,'1985- that his observation was put te

the test on an identification Paraae coﬁaucted by
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Sergeant Donald Hinés at which the appellant was represented

by the®late Mr. John Forrest, attoriuey-at-law and

#r. Hugh Thompson, who was one of the threc attorneys dismissed
at the tri&i. The appellant was at the time, as ne himself

put it, big and fat. It was his attorneys who chose the .
other eight men - all big ana fat - for the parade. . Because
ithe appellunt was clean-shaven and the others were bearded,

tife “lower portion of each man’s face vwas covered with a plece

of paper held in place by pilecss of tape, so testified
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‘Sergeant Hines. guéstioned the appearance ef the men,

Mr. Campbell said he saw nothing ¢n the faces of any of them.
Of course; he was then testifying four years afrer the parade.

"o: Did you see anybody with any cloth
over their face?
Wo sir. @ didm‘t 4fck plenty notice
because as I go in iust spot the
man, siz, the same uan, sir, I spot
hin.* :

s
an

:‘..:
I

A mosn remarkable performance.

Because this witness® testiniony is pivotal, an assess-

Lo
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ment of his intelligénce is © atical importance.  He
supplied the moverial for assesgiient, 28 appears at page 31 cf
the transcript, where further cross-excmination relating to

the identificaricn parads was belng conducted by Mr. Thompsons

%

C:  Let me it was not
a clioth paper,
paper you don‘t
Teme

HiE LOKDBYIP: Paper now,

: Maybe breeze ccuid Dlow ofi that;
sir, said cloth, and now you come
and say paper, sir.
. ...  IkR. THOMPEON: BRIL T 1t, . Campbell,
B you didn’tc see anv paper coverimg . .
anybody? '



"A: HNOy Sir.. . ..

Q:..That is the real answer.. And. you .. oo -
had no dlfIlCHLLV whatsogever "
- peinting out . the man whom you said -
you saw that night?

Ncne at all szr.'

s
0t Indeed, in fact you didn't even
. - - : -botiher to walk up and down-the -

line?
A: HNever diac.

¢: You walked straight in and point to
se: . uz-the man? : C

-Ar  I.didn’t have. to, my eyes. lock, sir...
-~ @z Thank you, Mr. Campbell.
A . My foot d4id not have to walk, sar.”
.Pregsed further.as to the number of men on the parade;
whoin_he -would describe as- fat, he responded:

"A: . I.dign't see no fat man but that
manp sir, that fat man, sir.

g: So all other men were slim except
= . .. ‘the man.who you point.out who was
fatf

B: Medium built man them mauger man
still; sir, - "

.Q3 Oae. fat man and the rest medvum

and mauger?
A Yes} sir;“
:He ulsclosed nqr up “to 1984,:ﬁ5eﬁﬁhis hcﬁsé‘%as"bﬁint aéﬁﬁ;;
he nad not chanaca addr So’ why the delay in holdlng £hé»
parade? Nuealess to say, his evidence concerning the pa}%ééf
dla not accord w1th the eﬁldencc of the ofFlcer in charge;
who géa;ed thatg ;n adalLlon to the two atcorneysg there was

a Just&ce of the Peace on the parade. Mr. Campbell had
tesuiflea thdn,.upon seelng Lhe appellant in the llnevup, he’
-had shouted, “I see the same man aaaln”u" Hines' ev;dqnce was
that he merely called out the *number’ thre'“; the number above
the appellan g head And of course, Sergedﬁé ﬁiﬁé?”:””
descrxptlon of the men in the llne—up confllcted VLOIently

with kr, Campbell's.
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Mr. Campbell had been cross-examined by
Mr. Hugh Thompson, before hic dismissal, but when the appellant
tock over his: own deféﬁée he had this.witness recalled for
further crogs-—-examinaclion; whlua agcounbed for another twenty-
nine pages of the t"'nsc;lpta‘ aelha the nenef;t of photo-
graphs which he had taken“of tﬁeiarea, in this period he
elicited from the witnesgs that, contzary to.hls earlier testi-
mony that he had spotted the appellant as he entered the
parade, he now said he'épentrflve minutes “looking and
observing® before he made his identification. This makes it
2ll the more remarkable cthat he did not see the paper on their
faces. The appellant disputed the witness® claim to be a
fisherman and had him admit that he did sell oysters from a
basket but added that he alsec sold fish. It was the appellant's
contention that before the identification parade he had bought
oysters from the witness.

After much insistence, the a?pellant secﬁred a visit
to the locus in quo and when Mr. Campbell was askcd to point
out where the man was standing when he handea hlm the matches,
the distance turned out to be not less than one yard, as he
had earlier testified, bur five yvards along the lane which ran
through bush. Howaverg what was not made clear was the nature
of the busb by the roaa51de up to thc point where the man ’

stood.

h ppellant hdd raported his wife m1=51ng on

May 24, l9blg to berguan+ Norman Ricketts at the Elletson Road
Police btatlon and con May 27 he returned to inform the officer

of the reported flnd;ng of *he oody off the Port Royal Road

ang was accompanled to the scene in an endeavour to asceartain
the laentity ot the body but there is conflict as to what
transpired there. They met Dr. Ramu Leturnlng from the DOSt-

mortem examination. The appellant claims that he w;nt near
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encugh. to see the boayF whlch was some thrae cnaans from the
road in the bush, and which he denizd was hls late w1feks,hﬁﬁ
but the police at the scene denied he could see the body fr;m
whgre he stood. Eowever, the description he gave of Whut hie
said he saw very much accords with what Dr. Ramu de scrxoed in
his ;evidence, However, for the purposes of the disposition
of this appeal; nothing turns_on_the_outcomerof the vigiﬁ;
it.is evident from Dr. Ramu 8 deposl ion that
Sweelen Ricketts had met a very v1olcnx death. Her fac1al
bones wer spl;ntexeq anda her face was unrecogn;zable,' When
he saw the bedy,. ;* was deconposed and maggot— 1ﬂfested wzth
pertions of the body ev1den01nq po;t—mcrten severance. .Thé
body appeared to have been dragged to the sp0t where he saw it.
‘the only other ev;aenca Wthh it is necessary to
mention, since'hothiné elge_tpuches upon the -all-important
issue Ofidentifiéééioﬁbf#the accuéed,_is his dgfence. In an
unsworn statement occupying il ty-four pages of the tran-

script, he traced his life from 19%5¢ and gave the hlStOIY ot

-his relationship with his w1te up te the time 0f bu:

‘disappearance, He elaborated on ev*dencg »xtc;cteu in CLOSS’

examination frowm Cassetta Clxn of cruelty metea out to his
wife by one Chester Thompson, an army sgvoaante hu also told

of discoveries hg wade which were respon51blu for cuarrela

- petween him and his wife - dlSCOVLIlEb Aelatlng to deallngs

by his wife of which he did not apbrove and asserted Lhat he
had nothing to do with her alsappynaneeo Rs reg«rds the
witness, V;ncent_vampbell, he sald he sells oyst;rs and often
passed by the appe;lawt s nu31ness.place on Prlncesg Street.
un the night of May.225:which scemed the likely time of the
wife's dea;hp he was w1th h;s children at a birthday party
for N¢ccla, who teat;rlea she hiad cause to remember the

oecasion because it was the first time her fatner hac done
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somethlng meanlngfhl ¥or her. she was then éié#eﬁ“?éafﬁﬁéfl
age,‘ Flnally, w;zh “he ‘aig of phozog*aphs tendered’ ‘by- this ™
wzuness the appellant endeaveured to ‘show that in May 1981 he
was Sllﬂ BuiiEr CoTTene e E R R S
%TSSLa r"::oum:ls; ‘of appeal were filed., Grounds 1 and- 3007
challanged the-;dentlflvathﬂ of the body with the Fssistance

of the 9051*1ons f Drs. Ramu and Lewis but founderéd in the

face of tnu aughorxty oFf ‘thé Privy Council's ‘décision in

Scott and others Ve Re (1689) 2 W.L.R. 924, apFrovxng the.

aGMLSSLDllltf of sucn ev:.cxena,ea Grounda 2 relacing to'a = -
dlrectlon to t“= Jurv, emphaslzlng the importwnce of -
vincent Campbell s evidenceé, was wholly misconceived and: was:

abandonea° Grouﬁd g eaa as’ follows=

“”hg ‘learned trial Judyge omitted to:
direct the Jury on precisely how to
deal with the evidence of - '
-+ .eiosVineent Campbgll that he saw only
gne fat man on the pa“ade, ' TTmETT L s

Thls-groun§ was answered by feferénce £o pages 485-9C ef the
tranﬂcrlpt wher@ the trlal juage Gealt in detail with the-

dlscrepan01es betw»en hl& evidence and that of Sergeant Hines
ana posed the two guestlonsaf How observant was Mr. Campbell?

‘Can we uccept him as a witness of t¥uth? Thig¢ ground, also:

was for gnat reaﬂonF not pu rsued.
The grounds of substance were Grounds 4 and S5y

chailunULng tﬂb coaeﬁcy of the visual identification evidence

-

on he nlgnc {of Muy Zaf} anu ‘on the identification pardde.:
beveral wcaknesses were jdéntified in 4*m.s evidenges: S 0 Ew

l. V¢nﬂenc Lampbell did not know “the’
Cernt fue plw; person-he cxaﬁmed he saw that )
night. R

such opportunlty' as his testimony.
vaow o revealed, -made whatever view he
had, nothing but a fleeting~’ ‘glances-
- . At.ong time he said it wes “a few
seconds” and 15ter "less than & oo
o iES sn e minute” .. o

[ LI
e e



e

< 3. The lighting was not dependable.

' The moonlight wes of ng asgistance

- . and the light supplied Dy three .
cars passing quickKly, one after the

ta ;other;,emphas;zad the tlentlng _ o
nature of any view he had, ‘wmore~ = T U7
over, inasmuch as the lane ran into
the bush it was necessary, but met’
done, -to show-how near to the main
road the bush extended to give any
valiarty to the witness’ claim that
the llgnt ci the cars availed him.

Further, there was discrepancy as
to exactly where the person stood
when encountered by Mr. Campbell.
in evidence he saia close to the
roac “less than one yard"” but at
.. the:locus he pointed out.five-
- yards. Lo '

&, no descy Lptlon of this person was
disclosed and especially no pecu«
- liar features hoted. :

5,¥>Bu most telllng of all is the’
;fac+ that. The validity of whatever
view he had was not put to the
test until four years latér, during
. which time the appellant conducted
his business  ih ah area freguented -
by the witness.

.- %, all this catalogue of weaanesseg‘
was crowned by his unforgiveable
performance on the identification
parade - he recoghized the appel-- - '~ -
lant .bug neithey him nor the other
eight mén on %the parade as they
- . i... . actually were.

. -In seeking .to meet the challenge mounted, Mr. Sykes

pesed thegquestions

‘"Looking &t the .evidence of visual

" identification’ by Vincent Campbell in
in the light of decisions of the
‘Privy Council {vide Junior Reid and
-others v. R.; {1989%) 3 W.L.R., 771,
was this eviaence sufficient in law
- to-be left to . the jury““

We agree that this is the proper approach out hlS efforts to
produce- an affirmative answer were not supported by the recoraF
so- in- one final effort he, sugge=ted that a re“bxlal be ordered,
based on -his interpretation oi a statement made by the appel«
lant which he thought to be equlvocal but was nob 1eft to'

the Jjury as such. The ShOLt answer is that 1f the prosecutlon
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has to rely gpzthéfposéibility”ﬁf ;herjury acééptihg what
would, in og;roplnlonr be a-st*a-nea ‘construction of 2 state-
ment by the apy@%laﬂt theg-tggt~surely 15 an admmsszon of
no-ease to éﬁéwer;;f‘_ji_'i*' - -
The ev1gence 01 v1sua* 1denb,flcatlon, in this case,
falls squarely watnln the contemplatlon i Lerd Widgery's

statement of tne laW 1n R v. Turnnnll and otners

{1977) 1 ¢.B. ¢ g at page Q‘a‘d 230, where he said:

When in the- ]udgment of the trial
juage the. qualluy of the identifying
eviden¢e is pocr; as for example
when it depends sclely on a fleexing
glance .or on & longer okservation
made in difficulc conditions the
situatidn-is very different. The
Judge should withdraw the case from
the jury.and direct an acquittal
unless there is other evidence which.
goes- to suppobrt the correctress of

-_ﬁche vdentlflcatlon,

Jurnbull (suprd) was dpploved im Junlor Reid (supra)o in this

case the identifying evidence is unguestionably poor and there
is not one scintilla of evidence supporting the correctness of
the 1dent1f1ca;10n,;” : | |

Usually the. problem encounuered regardlng identifi-~
cation evidence is tne manner in which the trial judge deals
with the evidence, as several judgments of this Court as well

as of the Privy Council attest: et R, V. Cameron 5. C.Cub. 77/88

delivered 30/11/89 iunleportua), R. V. Anthony Wllson $.C.C.A.

128769 aellver%d 34;4/9q }uprepo*i )3'Jun10r R61d and others
v. R. {(supral... The. proﬁiégfn ru xa a; f‘rant Lgmthmf it nas

to do with the guality of the evidence., But, in“all fairness
to the trial judge, it mist be said that, once he decided to.
Ziéaﬁe ghe évi&éncé“to thé’jhrya'he gave tihem directions; which
ﬁare 50 falr an& Palanced that no sustainable ground of appeal
-agalnst the’ sumwlng—up "could be found. The fact. remains,:.

however, that pcor and 01COI -oborated evidence does_not -

1mprove even w1th tne Pest’ saming-up. Accoerdingly,. the ..-
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mischief created by leaving for the jury's determination,
issues which should not have been left to them, caancot be Ccured
by an impeccable summing-up.

What this case demonstrates is the need for trial
judges to pay great heed to the severzl judgments which provide
adequate guidance in dealing with identification evidence which
has only recently emerged as a specialized area in the law of
evidence.

For the reasons stated, we answer Mr. Sykes® guestion
in the negative. There is great merit in the grounds impugning
the quality of the identification., The appeal accordingly
succeeds, the conviction is guashed; the sentence set aside

and a judgment and verdict of acguittal entered.



