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BEFORE: THE HON. MR. JUSTICE RATTRAY, P.
THE HON. MR. JUSTICE FORTE, J.As
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. REGINA .
VS, ; !
ROWAN FRASER o
AILEEN FRASER ;

Frank Phipps,_g_aco and Wentworth Charles S i
foz Rowdh Frasex .. ' |

— ‘~-~~~~-’"~Dennls baj‘l S! C4 and Rudolph Smellle i
L for Alleen Fraser |

Glen andrade, Q.C., Director of Public
Prosecutions, and Biyan Sykes
for the Crown !

November 8-12, 15-19, 22-26; S,
December 20, 1993 and July 29, 1994

RATTRAY, P.: , |

The appellanis were charged along with Allison Fraser thh

the murder of Henry Aubrey Fraser cons equenL on the flndlng of a

Coroner's jury in an Inquest held in June 1991. 1In a Lxlal thch',

lasted nineteen days the jury acquiﬁted Allison Fraser and
\ | |
returned a verdict of guilty of nurder against the appellants.

.
The deceaéed, generally known as Aubrey Fraser, was born !
in British Guyanég now Guyana, and had held high judicial posi- i
} tions in several Caribbean territories. On retirement ffom the
Bench as a Judge of the Court of Appeal of Trinidad & Tobago,‘he
came to liveAin Jamaica,vwhere he assumed the post of Director

|
of Legal Education in the Council of Legal Education which had

the responsibility for the development of the Norman Manley L?W
School in Jamaica and the Hugh Wooding Law School in Trinidad &

Tobago, a position fiom which he had alsc retired. His_wife'g g
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Aileen is a Jamaican. At the relevani time Mr. Fraser was 67

years of age and ¥ra., Eileen Fraser 69 vear They had been

L‘}

married for thirty-eight (38) years. On all accounts their
relationship was excellent, and the fanily was a close and loving
cne, They had five children, all adults. Gn the relevant date
two lived overseaz and the others, Allison, Rowan and Stuart
lived with their parcats in the family Mome at 1 Sunset Avenue,
Jack’s Hiil, St. 2adrew.
On the 29¢h of Hovember, 1988, aAileen Fraser was employe:

part-time at the Radic Unit at the Univarsity of the West Indies,
agsisting in the cupilation of ecr¢pu5 and programmes. Aubrey

Fraser had been commissionad to bﬂ Chairman of an Enquiry into an

accideht which had taken place at the Jamaica Flour Mills and was

(@)

G0 engaged at the material time.

SEQUERCE OF EVENTS.

The evidenue disclosed that on the 2%th November, Aileen
was brought home fiom work by her son Stuart. Her husband arrived
after at about § p.m. &Stuart who had bsen at home .at various times
during the day had prepared a meal of chicken scup for the family
dinner. The day before had been his birthday., &ubrey Fraser
sat down at the table im the kitchen io cat his meal just as
Stuart was leaving, which on Stuart’'s evidence was a little after
7 p.m. Stuart lef: behind in the house his brother Rowan and his
parents, Aubrey and Aileen Fraszev. Stuar: told the Court that
his father had on 2 dressing gown when he left but was not dressed
for bed. H¥is mothor was in che kitchen and Kowan was in the bath-

L Stuart saw Rowan going

i

room taking a shower. Just before he B ¥y
into his fathoer's beadroom. A visitor, David Silvera, a friend of
Stuart had bscen at the home with 8i tuaxrt and his evidence supports
this. They loft together with the intention of celebrating
Stuart’'s birthday over drinks along with anocther friend,

Peter Daley, whem they intended to collect. Stuart and David went
te Peter's house, and leaving there, thay bought chips, and chasers

for drinks, Having decided to have the celebration at Stuart's
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house, they returned to Sunset Avenue at about 10 p.m. or

shortly after along with Peter Daley. They were admitted into

the house by Aileen Fiaser. The three young men went to the

verandabh to have ithelr celebratory drinks.

working in the kitchsn at the dining table.

&ileen Fraser was

she came on te the verandah and said to Stuart in the presence

of his two friends, that in Stuart's words:

W

had ¢

O
see his head covered and sihz said
& sure that he was tyying & new

shae iz
form of yoga."

Ho one went to so

w

from time to time.

-.. o1& just come from my father's :
look around the door and could

LOOmM,

that

Alileen came to the verandah to tell the younyg men

some time  between 12.30 a.m. to 1.00 a.m.

two after she had dong so she returned to ask

1

good night

Ebout a minute or

the visitors to

leave. BShe appearaed to Stusrt to be disturbed. Stuart as

why? Shs said soumething which he did not heazr.

Mr. Peter Daicy who was present gave evidence that

Mrs. Fraser told them that her husband was n

was asking them to leave.

keaed

Stuart went to his father's room which was the master

bedroom wherz koth parents slept. In their bedroom there were

2

“her was on the bed on which he usually slept. Stuart

orey, what . iz wrong?" He got no responsc.

two beds sharing a common headboard. The lights were on.

A8 a result

--=C his father's pulse and detected no beating. The fact

chat Aubrey Fraser was dead.

HATURE OF INJURIES :

The post moritem examination performed by Dr, Ramesh
-

on the body of Aubrey Fraser revealed:

1. Seven superficial circular wounds,
about 1/8 of an inch in diameter,
in an area of one inch in diameter
in the mid-clavicular line on the

iefz side of +he chestc.

Lo ‘I‘ W

al <tc these wounds.

imilar wounds, one inch later-

His

said,

he

was

&t about 10.30 p.n.

> this spectacle. aubrey Fraser practised yoga

t very well and she
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%3, Elezzr stab wounds ranging from 3/4
inch te % inch in length on the left
zide of the neck in an area of 1 inch
in diameter,

4. Two circular stab wounds, each % inch
in diameter just below the left ear.

Multiple fractures of the frxontal
bone of the scalp, that iz, just
above the two bones of the eyeballs
at the base of the skull.

[#2
.

Death was due on tne medical evidencse to shock and haemorrhage as

o~

a result of injuries to the head zand mulciple stab wounds to the

THE POSITIOH OF THE BODY:

The body of Aubiey Frasew was lying as described by Stuaxzt
in the bad on its back. The lower partv of his body was covered
with a blankeit. The upper part was dresszced in a gray sweat suit,
which Stuart said he wore sometimes as pyjemas when the weather
was cold. There was a towel lying acreoss the top of his head and

another on hig chast. There was a pillow on the right side of his

head. The head was upright and resting on @z pillow or cushion.
There was a drip of blood on his nose, and some splashes on his

upper chest. His chin was down on his chesit. The police witne esses
described the blanket as being tucked under, and the legs of the
deceased crossed.

CONDUCT OF A ILEEN FRASER :

Alleen Frasor teld Stuart that she had tried to call
Dr. Orrin Baicow, a family friend and Medical Doctor but could
not get through, Hugh Cholmondeley, a relative of Mr, Fraser,
gave evidence that lirvs. Fraser telephonsd him to try and contact
Dr. Orrin Bavrow as sne had itried without success, because
Aubrey's hands wewa celd and clammy and he was not well. Stuart

2ave and they did. He tried artificial
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resuscitation but Aubrey Fraser did not respond. He realised
his father was seriously injured but couldn't azccept the fact
that he was dead., His mother telephoned Dr.John Martin, a

Medical Docicor and next door neighbour, who came promptly,

ezzmined the body and said, "Boy, hce is gone”, interpreted to
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mean that Aubrey Fraser was dead.

¥, Martin, suspecting foul play, rang the Commissioner
of Police. The police arrived on the scens, approximately half

o~

an hour to forty~five minuces after the telephone call had been

DR, JOHKE MARTIHN :

at about ten
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Dx. John Haritin gave evidence ©
minutes tc one &.m. & phone call from Mrs. hsileen Fraser in which
she said, “Dr. John, Aubrey is clammy and celd and I can't manage
him, could you come over and help me?” He arrived at the home
about iwo to three wminutes after receiving the phone call. Stuart

mot him and tocl him te the room in which subrey Fraser Wasy

where Mrg. Fraszr met him at the door to the room and said, "Sorry

4]

John, Aubrev passzod.® He entered the woom and "saw Aubrey flat
on his back, his arms crossed in sweet ropose.” He described tho
pogition of the body in the bed., He did an examination and con-

cluded that Rubrey Fraser was dead., Duwing the axamination,

2

blood got on his hand. He went into the bathroom €o wash it and

)]

o

in the bathroom which is attachea toe the bedroom a

fail

noticed tha
roilet tank cover was missing. He picked up a phone in the bed-
room intending o call the police but that phone was not working.
He askaed for another phone. He was taken to another room where he
was given a phone which was working and he called ithe Commissionar
of Tolice from ithat room. He was told that the teilet tank cover
had been found on vhe bed in another room usvally occupied by
Allison Frascer. On being shown the toilst tank cover he told the
Court that im his ocpinion it could have been usad to inflict the
injury to the head with a fairly great degree of force.

HMr. Fraser was a big man, approximately six feet two and weighing
between 235 and 245 pounds. He thought it panusual for the bedy

z¢ be in the position in which he saw it, because ke would have
cxpected it to have been in 2 defensive actitude, that is, he

42

would have expectad him te have put up some sort of struggle.

L]

ie gave an opinion as to the time of death which we will deal



with later. He would be preparaed to
tion when he saw her 25 being in dee
o him that it was the telephone in
Fraser was thait was usad, he was ada
the body was, was not usable.® This isg

dence of other witnosses

room which was cun

+hat it was

i the master Dedioom was

upon the person »wino hit aim, che for
instrument and the sitrength of the
it was possibie tuat if

rondered unconsciousn; theve

<l

and no defaagive

]

but maintaingd tha

hands of

Situde.

He des

"+he minute I

2ud made that telephone unusable.
usable and

ootz
persen hit
aubrey Fraser was so it in the head
would have bgen no

cribed the head

cthe telephone

Mrs. Fraser's condi-~
On a sugyestion made
in which hubrey

the telephone where
in conflict with the evi-

wire in Allison

the weight of the
he admitted that
nd

signs of a struggle

wound as severs

saw foul play it was now in the

the police and the Government Foreusic Medical Doctor.
i came over as a friend to see a sick patrent.”
THE HOUSE &7 1 SUNSET AVENUE:
The Frasceo's £ ly hoﬁe is a large two storey dwelling.
AL one d ies a msgiter bedroom cccupiced by Mr. & Mrs. Fraser.
There are four windows in the corner of “he room, two on the south
2nd two on che north The windows wore 4uscribed as "Two part

window Ifxam..

type shuttoers

-

glass and they silid

known as sash WiRGows.

2ach glass window,
ho bolted., If

cntyy

Toom. A
house.:
o room used by

dining :

OO,

24Y acx

o vertically up and dowa,

inside the

Thay are what arg

There is one busglaxw bar to the top of
none to the bottom, Tha wooden shutters can

shuttors are open and the glass windows pusiicd

roocm is unobstru

ae

ed. The unconitradicted

how the Frasers slept, with the windows ocpen.

in which the pa:ents-3lepﬁ has its own bathi-

ads from that bedroow: to the other end of the
son's roor, a bathioon,
2 ft work, & drawing

two codrooms

's

The telephone
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occupied, ong by Stuart and one by Rowan,

end helpar's Tihe sash

°

Dowastalirs is a garadge

glass windows are always kept up

except for instance when there is a hurricane. From the drawing-rgom:
‘t0 the master bedroom it is - 32 feet and the width of the drawing
of the dining rooir 15 feet. Sitting at the
Fraser was on thoe fateful night, it is net
assage leading to the mastor bedroom.

@ alarm

systom atitached

"butcon activatced.”

‘.0 the master bedroom

The prosecuticn’s

evidence iz contlricoting with regard to whiai was necessary to set
off the alarn Wnat is established, howevex, is that on the nigh
of the 29%h November the alarm did not go off. On the moraing of

the 30th, Deteccive Hyman Smith ente
zlarm went off. Many pevscas had been
before Detective Hyman Smith arxiv

clid not go o£ff. There is a statement
police on the ist February, 1890,

had come there

the pelicemen who

She further staned:
is against
if
where lt is

200
o L=

"The alarm
button asctivaced,

the wall

"

th& b3
Frascer's

neax

of ©

Oz gl
how the perscn could pass by
acid M I BN

IEE DOGS
Thero were £ive 4dogs
WL

Crown's CASG;

were figroe or noL was a matter
former driver of My, Fraser who
duties at the nome said the
bitten by two sluts on two occas
by saying that once

they would not aths Pois

2a near .o

things that pu=z

you aye in the place

mastar bedroom and the

in and out of that bedroom

ad on +he zcene and the alarm

en in writing by the

LAK

from Mrs., Fraser that "oane of

the night actually set it off.”

the wall and is
One pazs near
located it would
rin is by the win-
the dooxr
This is
2128 e,
znd not

bed.

of disputea.

rime carried out gardening

at the

dogs were fierce as he had been

:ions. He, however, comcluded

and the dogs are loose;

cr Daley could not say that they
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were figrce but ho is not familiar with dogs and so he would not

go in without am escort. Stuart Fraser said the dogs were not
fierce and he described them as pets. Three wero old Labradors,

one an Alsatian, and a mongrel named Princess. When he came home

with David and Peter, Princess was barking, and sc¢ he tock her

into the house and lockad her in.

THE MISSING IfTEMS :

Stuarc Found the drawers of the sewing machine in his work-
room all pulicd ocut and the telephone line cut., Sewing supplies,
scissors, needles ano threads were missing. When his father

arrived that evening be had taken from him a file on the Flouxr

Mills Bnqguiry which was about siz to eight inches thick. When he

saw this file after the murder it was oanly about two inchesz thick.

There were saventy-iwe photographs taken by Stuart in relation to
the Flour Mills Enguiry and these were alsc missing. They wera

noccmally kept im Mr, Fraser's briefecase. Itoems also missing from
the house wore one iady's watch, one geni's wrist watch, one

Olyupus camersa, one bedside clock radic with W.C.B. i signia, and

v

a Hitachi AM/TFd radic.

THE MEDICAL AND SCIENTIFIC EVIDENCE

The medical and scientific evideaca came from
Di. John Martin, the next door neighbour, Dr. Ramesh Bhatt, the

Goverament Pathologist, who performed the post mertem and

g, ¥Yvonne Cyuaiceshank, the Goverament Forensic Analyst.

cursory, but we

m

D, Martiun's oxanination could be regarded a
will retfay © =is ovidence later in relation to his opinion as
Lo the tii: of deaih. From Mrs. Cruickshank's and Dr. Bhatt's

ch inflicted the ianjury

‘..‘..

avidence it was clear that the weapon wid
to the chest or uppsy neck did not pass thyough the sweat shirit.

Thay both 3 mitied, however, that this meants

o {aj LThhaor thau the deceassd did not
gweat shirt on at the
the injury was inflicted
woat shirt was therefore
terwards, O

{b) tuc neck of the swaal shirt Was
priied deown and the lajury ianflicten,

e
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(c) the sweat shirt was pulled up
and the injurises inflicted.
With regard to the chest injuries Dr. Bhatt's evidence
was that there was no blood but oozing of itissue fluid. This
indicated that these injuries would have bg¢en inflicted either a
few minutes just before death or afiter death. I1f inflicted before
death the heart would be pumping but fecble. It would be slow
because of the haemorrhaging elsewhere. There were no defensive
injuries at all, that is, on the hands. The injury to the head
itself could have caused death within a few minutes. The injury
would have rendered the victim unconscious instantaneously. Thers-
fore death would have been causad =sither by the hzad injury or the
neck injury oxr a combination of both. In his opinion the chest
injuries were most likely to have been inflictad after the injuries
to the head and neck. The stab wounds in that area of 1 jinch -
eleven stab wounds, might explain ths mental status of the assailant
at the time. It might show that the assailant was too furious or
breken down emotionally. In Dr. Bhatt's opinion these imjuries were
inflicted when ithe deceasad was motionless. He was asked:
LR er Having regard to the injuries you

saw, the extent of the injuries

you saw, how would you regard the

position of the body when you saw

it at the scene? Was it usual or

unusual?

B Well it all depends on the mode

on which he got the injurijes, it

#1ll depends upon how he recceived

the injuries.

Well, you tell us.

O

Bz If a person is lying down and
suddenly he is hit on thoe head
it may rendsr him unconscious,
after that, if the neck injuriecs
and chest injurijes are inflicted
you may see it that way.”
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it was the doctor's firm opinicn that the first blow that
was delivered, was the blow to the head. Very probably Mr. Frassr
was unconscious when the stab injuries were inflicted and that was
consistent with the absence of any defensive injuries. The absence
of bleeding from the wounds to the chest was consistent with the
head injury having been first inflicted and therefore the subdural
haemorrhage would reduce the blood flow. The accumulation of blood
on the back of the sweat shirt would not enable him to say whether
the deceased was wearing the sweat shirt before or after.

The accumulation of blood on the sweat shirt would be consistent
with the deceased being in a reclining position with the sweat shirt on
and the blood draining back.

Shown two letter openers which were exhibits in the case
Dr. Bhatt said they could have caused the injuries to Mr. Fraser's
neck and chest.

TIME OF DEATH -~ DR. BHATT:

Dr. Bhatt used two factors to ~zsist him in giving his opinion
as to the time of death of Mr. Fraser. The first was post-mortem
rigidity, the second the contents of +he stomach.

Considering both he would put the time of death at about
sixteen hours before he carried out the post-mortem examination at
1:30 p.m. on the 3{th November.

Taking post-mortem rigidity by itself, with climatic conditions
betweern cow? and cold in that area the normal time for post-mortem
rigidity in oands and feet was fourteen to exrghteen hours. 1t could
90 up ¢o twenty hours. Having however been told that Mr. Fréser
ate a meal 7 Y::0 p.m. if he used the time of twenty hours this would
put time of death at 5:30 p.m. which could not be correct,

With respect to thercondition cf the stomach he saw food in the
stomach. FPresencs of food in the stomach is helpful in determining
time of deavi:.. The emptying time of the stomach is between four to
six hours. ©rartial emptying will start from half-an-hour to one hour.

To quote Dr. Bhatt:



"8 consicoring stomach contents which
wore Just pertially digested, food
particlazg wore still I‘*rf and ithe

stomach was full I would put it at

half th~ time of ‘emptying. . I put

it 3t two to three hours after tho
last meal.®

What Dr. Bhatt is sayiﬁg iz that after finishing his meal

Mr. Fraser’'s stomach would have bcen full. aApplying emptying tine
and the condition of the stomach contents which he saw, his
cpinion was that Mr., Fraser éi@d two to threa hours after ha had

finished this msal.

iditv tes® that time of Jdeath

£

On the post-mortem vig

\Q

calculatad sizveen hours bofors the post-mortam 2xamination at
1:30 p.m. would ostablish that%time o ba §5:30 p.m. on tho 29th of
Novamber.

On tho stomach contents tost if Mr., Fraser finished his last
meal at 7:00 p.m. the time of his death would bz between 9:00 p.m.

and 10:00 p.m. Although the prosccution put $:30 p.m. to Dr. Bhai®
o g & P P

at time is not supporind by any

et
<4
&

as tho time of the last maa

avidence. It is based upon an oral statement given by Mrs. Fraser

ks

to Asst. Commis

0

sioner Wray that her husband had supper at about
6:30 p.m. This extra judicial statement is not avidence against
Rowan Fraser, the appeliant most affectad by 3 dotermination as o
the time cf deatb.

mhe evidencs of the Crown through Stuart Fraser was that
nie fathar 3at Jown to have his mesl Jjust as hea, Stuart was ileaving,

which wag a Yiz+ls after 7:00 p.m. in this event, on Dr. Bhatt's

oviderce rhe death would have occurred ihen betwesn 2:00 and

10:00 p.m. This does not accord with his opinion given to the
Trial Judso that death teock place between 7:00 and 9:00 p.m. mnor

with his answers to Mr. Phipps Q.C. in cross-sxamination as follows:

“Q: In answer to my learned Iviend,
M. Andrade, 4id you say ih
dzath took place at about 9:30¢ p.m.?

A: I a4idn’t get that quastion.

get the actual nctces
f=a: L bave. That is why I want

KD
20
=
f‘

f's
=
v
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v to have it clarifisd. Yes,
about sixteen hours, your post-
mortem examination was sixteen
hours after death?

A After sixteen hours.
Qs That would take you back to about?
Ac $:30, about 9:30.7

on further cross—examination Dr. Bhatt said:

O That means from the conditicn that
you saw, that death would have
been between 9:00 and 10:607

A 0:00 and 10:00 with the stomach
contents.”

And then in re-examination by the Director of Public Prosecutions:

Qe Doctor, could ycu explain for me?
In answer to His Lordship you
said as to the time of death
would have occurred batween 7:00
and 9:00. Do you still stick
by that?

Az Yes, sir.”

TIME OF DEATH — DR. MARTIN:

uspacted foul play he recognised it

D]

As socn as Dr. Martin
as a matter for the police. He carried out no detailed examination.
Tt is in this context that we have to zxanine his evidence
as to the time of death of Aubrey Fraser. He gave an opinion as to
+he time of death as between 7:3C p.w. and 9:30 p.m. He basad
rhis oplo . on awen "cigor mortis - the stiffness of the neck".
He admi~red tne 1.mitations of this circumstance:
wp,y examination was purely clinical and
in ny opinion three to four hours was
rhe time of death and ¥ said there are
cther more accurate methods to

determining death, the length of food
in the stomach etc. .. ."

¢ saw the body at approximately 12:50 am. A calcuiartion
wi1ll show rhat on this evidence, the time of death would have
been bety *on §:5C p.m. and 9:50 p.m. on the 29th November. His
carlier esidence was that he was telephoned by Mrs. Fraser about

10 minut<s to one in the morning, but it only tecok nim two %o throe
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minutes to get to the Fraser's homa where he was met by Fhe dpor by

Stuart.'
TIME OF DEATH - MRS. YVONNE CRUICKSHANK :

Mrs. Yvonne Cruickshank, the Government analyst who arrived
at 5:30 a.m. at the home made certain observations with which we
will latér deal.

However, as to the time of death she maintained that assuming
+hat tha deccasad had a meal at $:30 p.m. and *“here was found in
the stomach undigested food and the post-mortem was done at 1:30 p.m.
the following day, the meal, if a light meal, would be digestad
within two hours and if a heavy meal within three hours. The
specific meal being put to her would be within three hours. In her
opinicn death would have occurred by 9:00 c‘clock or before

9:00 o'clock. In answer to the Director of Public Prosecutions:

"0:  Between what time?

Ay You said ©:307 $:30 tc 9:20 would
have completed the digestion.

Q3 530 within what time death would have
occurred?
b Death had to occur bufore nine o'clock.

Qe anytime before?

Az I cannot put a time because I didn't
see the contents, whether it was
partially ...

Qs Undigested?

B Undigested can mean anything, sir.

e But you would put it up to what time?

Az Nine o'clock.

HIS TORFNIP: So it would have to be anytime between

when the meal was had and nine ofclock?

WITNEST

na

Yes, sir."
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Mrs. Cruickshank's opinion was asked basad upon certain

assumptions. She was not prasept at the post-mortem examination
by Dr. Bhatt. The meal described to her in her opinion would be
totally digestad within three hours of cating it. Given the
completion cf the meal at $:30 p.m., death had to occur before
9:¢0 p.m. Howevaer when guestioned by the Director of Public
Prosecutiocns further her evidences was as follows:

ok Anytime before?

Az Yes sir.”

The time given to heor for Hr., Fraser completing his meal

was 6:30 p.m. We have alroady commented on this with respect to

=t

Dr. Bhatt's esvidence. Her

0

pinicn was given admittedly withecut

having scen the stomach contents. She further admitted

o

ot sseing
what he had eaten nor the physical ceondition of the =seter, nor

the quantity of food eaten. All these are elements required in
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order to give a fivm opinion. Hox e
pathology. She admiitted also under cross-examination that thea

cmptying time of the stomach varies from two to six hours. She

LAY

accepted as correct statement in a publication put to her -

Scientific Evidence in Criminal Casaes by HMcenssens and Bumiban that

Stomach contents may alsc be examinead
in determining time of death as well
ags cause of dgath. This is done on
+he basis that ths stomach usually
cempties from four to six hours

after the lazst meal.®

&

A

8. TROEICKSHANK'S FURTHER OBSERVATIONS:

(o)

ime related that:

"In the bathroom, the shower of the
bathroom, +thers was carth stained
shog prints. There was a white
toilet tank ccver which was found
on thz southarn +win sized bed in
t+ha aortharn bedroom, and this
could have come from thoe master
bedroom; the toilet tank thers
was missing.”

o
o



The body of the deceased was on the southern bed and there
was a brown bath towel cn the bed with blood present in brown
smudges. All locks and bolts to doors and windows seemed intackt.
Blood was present in small brown droplets on the pillow. There
was no evidence of blood on the eastern wall adjacent to the bed-
head. There was no sign of things being tossed about in the room.
She gave evidence as to the position of the body. She expected
blecod on the wall or on the bed-head or even the bed-side table.
The position of the body seemed unusual to her. The shoe prints
4n the shower stall appeared to be that of a track shoe. The
sweat shirt had no cuts or openings and the absence of those
suggested to her that when the person was injured he was not
wearing the shirt. There was smudging on the inside of the sweat
shirt that would suggest to her that the smudge occurred while
the garment was being put on cr taken off. 8he saw the briefcase
but gave no instructions in relation *o it. She did sce a dark
blue d@mim cotton cushion resting on the bed~head by the body and
sne examined it. There was blood on the cushion. The cushion was
left thoere and was not taken by her. 3he did not see the injuries
to the deceased's chest. She examined the letter openers and found
no blood. A&Asked in cross-sxamination:

“9O: Is it possible, Mrs. Cruickshank
that 1f he was first hit in the
head and then stabbed in the neck
there would b2 no blood on the
wall?

Az I would say there would be no
blood on the wall.®

ir. our view the evidence uas to the time of death of

Mx. Fraser was left in such a condition that:

() death must have occurred after
9:00 p.m. at a time when as will
be seen Rowan Fraser had already
left the home, or

{b} no jury could propexly rely upon
«vidence left in that state.
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ROWAN'S DEPARTURE FROM SUNSET AVENUE:

The Crown's case is that lhubrey Fraser was killed after
stuart Fraser had left the house with David Silvera and before
he returnad with David and his friend Peter Daley at approximately
10:0C p.m.

Present in the house when Stuart left at seven o'clock or

shortly thereafter were Alleen Fraser, iubrey Fraser and

‘Rowan Fraser. Rowan is an Avionic Engineer who was employed at

the time to Air Jamaica at the Norman Manley nirport. The time of
departure of Rowan from the home at 1 Sunset Avenue is well
established. A witness George Cameron employed to Chin's Transport,
a company which is contracted to take employees to the Airport

gave evidence that he took up Rowan at the home between £:50 p.m.
and $:00 p.m. that night tc drive him to his job at the Airport

and there is no cvidence in contradiction of that. Jacks Hill Road
from Sunset Avenue, the family home was not passable that night.
The time of Rowan's departure will become crucial to a determina-
tion of this appeal in respect of Rowan in terms of the evidence
before the Court as to the time of death.

THE POLICE INVESTIGATION:

ASST. COMMISSIONER DANIEL WRAY:

At the commencement the police investigating team was headed
by Ass*t. Commissioner Daniel Wray. He arrived at the Sunset Avenuc
hore eppr-uzmate’y l:40 a.m. on the 30th Novembér leaving at about
7:00 a.m. He cheerved that there were four windows in the master
bedronm. - on the southerly and two on the northerly side. The
two most westerly windows on the southerly side were closed and
the twe orner windows were open with glass panes pushed up and
with a burylar bar acress the top. There was no evidence that the
windows ..~ve forced. The toilet tank cover was on a bed in an
adjoining rcom to the master bedroom. There was no gvidence of
a struggl-. in the master bkedroom or of ransacking. In the top
drawer of a chest of drawers in a closet in the master bedroom

was a wallet and keys which he was told belenged to aubrey Fraser.
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Under the window to the south on the ledge were streaks of brown
dirt. He saw no impressions under the northern window. In & room
which was across the passage from a bedroom beside the master
bedroom he saw a black telephone with the attachment wire cut with

a sharp instrument. He had reports of missing items which he listed.
Mrs. Fraser gave him a narrative of Mr. Fraser coming home at

5:30 p.m., having supper at about 6:30 p.m. and then going into his
room as usual to listen to the 7 ofclock BBC News on the short

wave radio. Stuart came home at about 10:05 p.m. with his two friends
and they went on the verandah to have drinks. As they were speaking
loudly she went to the master pedroom to check if her husband was
being disturbed. She found the door closed. Pushing it she found
that there was an obstruction behind the door. she remained in the
dining room until about 12:40 a.m. She went back to the bedroom,
found the door still closed and pushing it discovered that what was
blocking the door was a carton box of books. The light in the master
bedrooom was on. She turned it off and went into the bathroom. She
saw her husband's brief-ease on the floor open with documants strewn
all over the flcor. &he packed them back in the briefcase, loocked
across and said to her husband: "Man, what happéned to you?” She
turned on the room light and saw her husband lying on his back in

the position which has been earlier described. She felt him and he
was cold. Realising that he was dead, she went to Stuart, told him to
ask his .. 2nds to go "because something happened to your father”.
She tried =¢ cet Dr. Orrin Barrow, he was not home. She called a

Mr. Cholmondaley, a relative of her husband and then she telephonad

Assistant Commissioner Wray said that the place was dusted
for fingerprints but the prints of the deccased were not taken. He
gave instructiong for the toilet tank cover and the briefcase to
he dusted tor fingsrprints and that the towels and pillow along with
the garm-..'s Mr. Praser was wearing to be submitted to the Forensic

Laboratoxr .
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on the lst of February, 1990 at 79 Duke Street, D2t. Insp.
Trevor Chin rook a statement from Mrs. Fraser in the pressnca of

starement. This

b

Senior Superintendent Hibbert. It was a caut ioned
statemsnt was tenderad in evidence. Asst. Commissiomex Wray gave
an opinion based on his thirty-five years in the Pclice Force as a
Criminal Investigator, that in respact of the injuries which were
indicatdd to him “the person who inflicted Zhe wounds was in a
rage or was angsred”. Having regard o the injuries he saw he
considered the position of the body unusual. He SO concluded bacause
there was no sign of movement. %o guote him: "Well, that essentially
was unusual, that sc many stab wounds and no indication that he hac
moved at all”. The blanket had remained tucked under and the legs
of the deceased crogsed. Mrs. Fraser bhad reporied to him that a
letter opepsr normally kept on a trolley beside the bed was missing.
He was not aware that night that Mr. Fraser had been hit in his head.
The purpose of giving instructions in respect of dusting for
fingerprints was to assist ip determining whether or not any other
persons beside members of the family had been in the room recently.
The fingerprints of other members of the Fraser family were taken.
He was aware that latent fingerprints ware developed from the window
ledge and the toilst tank cover. He was aware of the status of the
fingerprints on the window ledge, in the beodroom and taken from
articles in the premises which included the teoilet tank cover and
the tabia tov 3discont to the window,
Basoa apon what he was awere of in ralabion to these finger-

printe the wolice were in gqusst of some othexr person other than

i

members of e Frasar family. In the showar stall thore was watar
settlad and some amount of discolouration, but the Assistant
Commissioner <¢id not s=ee the pattern of anylthing. Between his
arrival and ~hat of drs. Cruickshank there were sgvoral pgrsons on
the premises. Rowar cams on the scena after he did. Mrs. Frassry

had tcld him -~hat Rowan was picked up to go to work at about 3550 p.m.
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if the Adocsascd had roceived e fatal blow to the forehzad as the
first blow ha would not regard the position of the body in which
he saw it as unduly unusual.

From as carly as lst Docember, 1983 thn police bhad
information that material was missing from Mr. Fraser's fil=s.
He learnt this during the course of his investigations. Tho
fing2rprinte of the civilians snd othor porsons there that morning
were not taken. The investigation had not been abandonad based on
the fingsrprints. The investigation was pursued throughout ths
period 192 until aven after the inguest. Another Senior Officer,

Senior Superintondent Hibbort was assignad to tho case. Snr. Supth.

-~

Hibbert is now Acting Assistant Commissioner in Charge of Crimz.

¢m the l4th of June 1991 he visited 1 Sunset Avenue ang
requested from Mrs. Fraser the roilet tank cover which she placad
in a plastic bag and gave %o him.

Assistant Commissionar Wray told the Court that the officer
who dusted for fingerprints was Asst. Supsrintendent Harrison. Ha
was at the time of the trial a Deputy Superintendsnt and was still
in the Force. Hs was howsver never callad by the prosccution to
give ovidence. He was later to be called by the Defence.

SENIOR SUPERINTENDENT ISADORE HIBBERT:

a

Cenior Superintendsnt Isadors Hibbort later replaced Asst.

Commissicnecr Wray as the officer in chargs of the case in Septombar

3

19¢

&

9. te vas aszkad by thoe Director of Public Prosscutions Lf when
he took charge of the case, he was “aware of a fingerprint roport?”

His ansvars “Yos”.

" Qs Did that roport assist you in
any way in the investigaticons?

As To som extaent, yes.
G- To what extunt?®

There wos much cbjoction which was however overruled by the Trial

Judge &7 the witness answercds
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"I changed my diraction with regard
to my investigations. ... IBb othexr
words, my investigations now turned
inwards. That is, within the house-
hold itself®.

Thus we have on a fingerprint report not put in evidencs by
the Crown, Asst. Commissioner Wray locking outside the family for
+the perpetrator, and Senioxr Supt. Hibbert on the same fingerprint
report looking inside the family. He took a cautioned statemsnh

from Stuart on the $th February, 1950. He did not intorview

Ephraim Adams.

DET. CPL. HYMAN CMITH:

Det. Cpl. Eyman Smith went to premises 1 Sunset Avenus at
about 1:15 on the morning of the 30th Hovamber having received
a radio call. Wwhen he arrived there weve six policemen at ths gats
of the premises. Whilst he was entering the room where the body was
"as I steppad in the door to hrhe bedreosm. = lond alarm went off, bell
ringing alarm". A geutleman pushed bhis arm through the southern '
window and turned it off. The window was cpen at that time. The

gentleman was Stuart Fraser. He described the position of the

m

body in keeping with ths other witncsses. Althouah lifting fhe

7

towel from the neck of the deceased he did not see any injuries.
Mrs. Fraser said that one of the towels was taken from +he bathroom
and ona from the closet. They are both kr. Fraser's towels., Rowan

arrived ¢fter ho was there and in a conversation with Rowan and his

ig

£

c3 A_.ireri. t.. hoard Rowan Fraser shouting "Bull shit, foclishness,

3

rell me gowethice oetter than that. He regarded Mrs. Fraser as
appsa . ity o.usually calm. He goi thex< before Asst. Commissionar HWrdy.
He mainteined that he did not lean against the alarm to set it off

for he 41 not touch the wall; "it Jjust went cff®. Hae was there

when Asst. Commissioner Wray arrived and no one had intsrfored with

the body .efore the Assistant Commissionar arrived.
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DET. INSPECTOR NOEL ASPHALL:

Det. insp. Hoel asphall arrived at the home at approximately
3:45 a.m. on the morning of the 30th Hovember, 1988. He interviewed
Lileen Frascr and took 2 statement from her at zbout 5:00 a.m. which
was reduced to writing. vie will deal with the written statements
separately.

The witness found a multi-coloured baih towel at the corner
of Jacks Hill koad and sunset Avenue about five chains from the
house, and he tOOkK it back to the premisas.  He cshowed it toO
Mrs. Fraser and she identified it to be berl property and said it
had beer placed on 2 table toided in the master bodroom. He chackad
for fingerprints under the windows cf the master bedroom but none
was found. He returned to rha premises On the 2nd of March, 19583
and collected a patterned blanket frem Mrs. Fraser. nt the time e
tock the statement he had not yet even seen the room where the body
was. He saw the body at about 7:00 a.m. in the master bedrocm or &
stretcher. in re~examination he szid that he had left t+ha house
at about 3:50 a.m. to go to papine in Hope Tavern to look for one
Ephraim acdams. He was unable to find him and so he came back to
i+he home about minutes LO five.

The Crown scought to 1ink Rowan Fraser to the towel found at
the corner of Jacks Hill noad aad Suunset Avenue, but as the road was
not passable :n that direction the bus taking Rowan to the hirport
could 1. % have travelled that way.

DT, SGT. BARRINGTON CAMPBELL:

Jot. 9gt. Barrington Campbell got %O t+he scene at abouth
1:10 a . m. to 1:15 am. +hat morning. He intwrviewad and cellected
a statoment in writing from powan Frasaey who arrived at the house
abour twenty minutes TO half-an-hour after he got there. The
witnesc noticzd when he sntered the master bedroom that the windows
in that bedrocn wore open. He described the position of the body as
alrescs stated. During rhe time he was therce he estimated that

there were at lsast fifty policemen there.
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SUPT. RUDOLPH DWYER:

Superintendont. Rudolph Dwy=r on the morning of the 30th of
November, 1988 went to premises 1 Sunset kvenue, at about 2:(06 a.m.
nsst. Commissioner Wray in charge of the investigation was already
there. Ha2 gave his observations in keeping with those of the other
police officers.

Tn the shower arca of the master bedroom he "noticed that
there was some dirt on the floor of the shower area, and what
appearad to be situds from a track shozs®. E& was refe;ring to an
impression. The ares was damp. The bottom section of the window
on the northern wall, the northern window, was open. The area out-
side beneath it was clean and undisturbed. There was no impreassion
on any ledge or anything thaere. Rowan had con 2 pair of track shoes.
On ¢he 9th of January, 1989 Aileen Fraser telephoned him and told him
she was searching her husband's briefcase for some telephone bills
and she found 2 steel letter opener which she believed could be the
weapon used to stab her husband. AL about 5:00 p.m. that very day
accompanied by Superintendent Donald Brown he went, and Mrs. Frassx
nanded over to him a sword shapod metal lettcr copener with a round
top which appeared to be made from crystal and also a plastic pen
with a top, a lecter opener. He handed those ovar to the Police
Forensic Laboratory.to Mrs. Cruickshank. On the 19th of January, 1989
acoompesaicd by Sunerintendent Donald Brown he went back to
1 Zumsct owane and spoke with Mrs. Fraser and she handed ow2r tc him
her husteund s boinif-Case. H:i: took possessicn of it and subsequently
4iSO hrndsd -t over te Mrs. Cruickshank. He left the island con the

26th of Arxil, 1989 to hfricea and was away for a year. hAsked whether

<

he nobiceC 3 thick substance on the point of the metal letter openser
his answer was: “There was something there, sir. I didn'i sa=
anything .o.ck®. He denied a suggesticn that the two paper kuives
in eviden.s were rot the ones given tc him on the Sth. He had said
before tha. on the 9th of January Mrs. Fraser also gave him a brown
briefcase with a number of documents in it but that was a mistake,

+hat was an error s ith the date. Sho did hand over the briefcass
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on the 19th. It was not true that on the 19th the two paper knives
which were now produced were taken by him from a tea trolley beside
Mr. Fraser's bed. -

So far as was relevant this was the evidence given by the
police invaestigators. I now deal with the written statements given
to the police by the appellants.

STATEMENTS IN WRITING TAKEN FRC.I
THE APPELLANTS BY THE PULICE

AILEEN FRASER:
The first statement was taken by Det. Insp. Asphall on the

morning of the 30th November. The narrative given is essentially
what she had verbally told Ass* Commissioner Wray. The only areas
worthy of note were that her husband arrivoed home at approximately
6:10 p.m. Stuart left at approximately 6:3C p.m. Her husband after
eating supper went to his room wand turned on the radio and was
listening to the 7:00 p.m. BBC News". Rowan left at about 8:50 p.m.
che noticed when she went to the master bedroom at about 1:00 a.m.
that the windows on the north were both closed. This was unusual,
the other two were opan to the south.

Hor second statement taken in writing was a gquastion and
answer statement taken by Insp. Trevor Chin on the lst February, 1990.
The only additional feature of this statement relataes to:

(a) the alarm system - asked whether it
was working on the 29th November
she replied: "Yes, because ong of
the policemen who came ther2 the
night actually set it off;

‘it the sweat suit - when Mr. Frasar
was listening to the Hews hc was
waaring the grey sweat suit which
he slept in on occasions;

(¢} her answer to a gquastion why she
did not call the police herself:
"Frankly I did not think about it.

T just could not accept n¢ was

dead!"”

(d; che dogs - they are not vicious
but they will bite. She hecard no
strange sounds between 5:00 p.m.
and 10:00 p.m. but the dogs ware
restless.
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Her third statement was taken by Deputy Superintendent of
Police Donalé Brown on the 9th January, 1989. The statement
narrates her finding whilst engaged in a search for a Telephone
Company bill and emptying her deceased husband's briefcase a metal Paper
xnife which fell out, She noticed a thick substance o the point.
A5 she had reported the paper knife among the missing items from
the home she telephoned Supt. Dwyer and informed him of the finding.
She handed over the paper knife to Supt. Dwyer at her home.
Her final statement was taken on the 13%th January, 1949

by Deputiy Supt. Donald Brown. "he narrative in this statement adds
little to her other statements. Between the time Rowan left and
grnart and his friends returned as far as she was aware she was
alone with Mr. Fraser in the house. She added in her own hand-
writing having read over the statement as written by Deputy Supt. Brown:
"j alsc handed over two letter openers and papers in the briefcase.”
This follcowed her statement that:

"on Thursday 16th January 1985, 8:10 p.m.

i handed over Mr., Fraser's briecfcase to

+the Police at their reguest and gave this

further statement which I read over and
signed to its correctness”.

There is a conflict on this point between Supt. Dwyer and
Mrs. Fraser, as Supt. Dwyer maintains that it was on the Sth
January that ithe two letter openers were handed over and not as

Mrs. Fras~y .oaintains on the 19th January.

KOWA “RWSFR'S STATEMENTS

Roeven Fragsew first gave a statenent to the police taken down
in writine <1 the 30th November, 1988. The statement has a narrvative
of his movzuemts on the 29th November. He went jogging that afternons,

picked up hic sister Allison at an address on Lords Road, and returnecd

te 1 Suns-i Avenus where he Jave his sisier the car. He saw nis
ncther and {sther uetting rezdy to have dinner. He showered in

his bathicsr and ip=zd his dinner in the television rcom. Shortly

4

after his ~rvival % home he heard the dogs barking and being

b

couscious of the scuarity of the premists he checked the mastar
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hedroom. Finding the windows thoroe open he locknd them. He
watched tclovision until about 8335 p.m. Going ke the kitchen for
a cup of coffsa hoe saw his fathor come o the kitchen and takeo his
orang:s colour watex jug and left “owards the mastor brdroom. He
was colliected +o be taken to work at approximately 8350 p.m. Shortly
aftor 1:00 a.m.he recoived g telephon. call from his sister Allison
with the news concorning his father. Ha took a taxi from the Airport
home.
In & second pelice statemont rakon from him on the
20th January, 1989 ho -xplain$ why ha closad the windows in his
parents bedroom as finding t+hem open for him was not unusual. Tha
rnight boforw a cat bad beon found in the front of the yard, and he
assumed that it had beon thrown thore to cistract the dogs.
There is one aspect of this statement which was submittad to

much scrutiny. I quota the saction in full:

"ty father was wcaring pyJjamas when I

saw him after locking the windows.

f cannot be specific as to thce colour;

it was long pants and long slzeve top.

The pyjamas my father had on had buttons

at the top. I know the diffcrence

botween a pair of sweat suit and a pair

cf pyjamas”.
The conflict between prosecution and drfoncs was as to whether Rowan
had said: "Ths pyjamas my fathar had on had buttons ..." or whetbhcr
he had 1p fact ssid or meant as he was latar to rclate in his sworn
~videncs: ' Fho pyjamas my father had had buttons®. "On" is at the
end of the iiae. The statement continues:

"When I saw my father at 8:45 p.m. he

was still drossed the way I had scen
kim earlier that evening”.

Farther in the statoment:

“on arrival at my father's home” (that
is wnon he came from the Airport after
being summonad by Allison) "I entered
his room and saw him in bed dressed in
the csame pyjamas that I had ssen him
wearing prior to my leaving to work®.
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Furthars

"My fathsr owns sevoral pairs of pyJjamas and
might alsc wear tho top and bottom
of +he swoat suit as pyjemas”.

ginco the fact is that when Rowan camc home from the Airport
in the early morning of the 3Cth Hovea.ber, 1988 his father was
dressad in the sweat suii, there is an apparent confusion and
conflict botween carlier sesing him in pyjamas which had buttons,
seoing him later in the sweat suit and maintaining that the swast
suit is what he had secn his father ip earlier.

The: prosacution relies on this +to supperh the thoory that
the pyjamas ware changsd after the killing of My. Fraser and tha
sweat suit put on aftorwards.

There is nothing in the statements cf either Ailcen Frasex
or Rowan Fraser which can bs rogarded as an 2dmission by aither of
being involved in the murder of Aubrey Frasev.

The statements therafore have to be loockad at to see whather
They provids any circumstartial ovidence from which an infersance
can be drawn adverss to the makers of the statemen’ in terms of
being a party to the murdsr of Aubray Fras<r.

furihermore the stataments of Allecn Frasox cannot. provids

s circumstance adverse Lo Rowan Fragay nor oan Rowan Fraser's

[6}]

statementa provids circumstances adverse to Ailzen Fraser.

If, as in Rowan Fraser'’s case the statement given toe the
polige: ky #owan on the zith January, 1989 has within iz its own
contradicticns what inference can be drawn from ths making of a
contradicoory suatoment?

Wkat thes prosccution is positing is that this establishss
that Rowan was 1lying, and is support for +the theory of the changing
cf the pyiamas.

vn the contradictory stato of what is said in Rowan's sitatemant
ro the rolice puthing aside Rowan's interpretaiion and explanation

given when he gave sworn avidence in the witneses box in our view
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no necessary inference can bs drawn implicating Rowan or providing
evidencs io astablish that +the sweat suit in which Aubrey Fraser's

body was found was placed orn him aftnr he had been killed. The

falsity of the statement has to be proved - [see R. V. Lucas {1981;

2 A1l E. R, 1088, Lord Lane at p. 1011{:

"cta+temonts made out of conrt, for
example statements to iho police,
which are pxovca or admiitted to ba
false may in certrain circumsvances
ataount to corrckoraticn. There is uo
qhoxfago of autrhority for this pro-
position (see, for axamplae, R v XKnight
{19861 1 All ER 47, [1968] 1 WLR 230
and Credland v. Knowlor (1951) 35 Cr
App R 48). It accords with good
sans® that a lie told by & dafondant
about a mat=rial issus may show that
the liar knew that if he told the
syuih he would be scaling his fate.

In the words of Lord Duncsdin in Dawson
v M'Eenzie 19068 8C 45 at 549,
cired with approval by Loxd Goddard CJ
in Credland v, Knowlcr {at Z5):

‘... the cpporiunity may have a
complaxion put upon it by state-

ments made by vthe defender which
are proved to be falsa. Ib 1is

net that a false statwnenf magde

by the defender proves that the
pursuer’s statements are true,

but it may give to a provad
cpportunity a d}fttr‘n“ complexion
from what it would have borne had
no such false Qfaw-rﬁnt buesn made.’

70 be capable of amounting +o corroboration
whe lie told out of court must first of all
L deliberate. Sccondly it must ralale o
& material issue. Thirdly the motive for
“ne lic must be & realisation of guilt and
f.ary of the tyuth. Ths jury should in
auviorryiate cases be reminded that psopl
somctimes lig, for example, in an attenpt
2 nolstar up a just cause, or out of shams
¥ —a® of 2 wish to corcoel disgrac=ful
ohaviour from their family. Fourthly the
sratewent must be clearly shown to e a lie
by @vidence other than that of the
accaomplice whe is to by corroborated, that
is tc say by admissicn or by <vidancz from
an 1= dcpendent witness.®
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Which of the two contradictery accounts as to the pyjamas
in the polics statement is true and which is falso?

In our view therefore no avidence is to be found in any
of the statements which could possibly implicate either Aileen ox

Rowan Frasor in the murder of Aubrey Frasar.

SUMMLRY
To summarise therafor=:

1. As against Rewan Frascr ithe Crown is
saying thats

{a) he was at home at the Zime
+he murdey was committeds

(b} the murder was not committed
by an intruder but by a family
member ;@

(¢) +there wore stud amprints found
in the shower stall, similar
to track shoege imprints and Rowan
was wearing track shoes;

(d) Mr. Fraser's size requirasd more
than one persgon te handle him and
change his clothes after death
and Rowan was one of the persons
involvead;

() Rowan was lying when he gave a
statement with regard to the
pyjamas his fathsr was wearing
and ths swzat suit.

2. As against Allecn Frascrs

(i) (a) and (b)) abkova relating tc Rowan;

{ii) Ther conduct in czlling a medical
doctor and not the police when she
maust havoe known her husband was
dead; in sendinpg the guests away,
and in not *tslling Dr. Martin that
hubrey Fraser was dead was guilty
conduct ;

(1ii) she lied as to the date on which she
said sha gav« the two iettar opencrs
to the police,
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CIRCUMSTANTIAL EVIDENCE - THE LAW:

The principles governing circumstantial evidence and tho
conditions in which it can be relied upon to result in a conviction
for criminal offence are well-established but will stand repetition.
They are clearly stated in the judgment of O'Connor C.J. in R; V.

Clarice Elliott, 6 J.L.R. p. 173 at 174:

"4 jury may convict a prisconer on pur«ly
circumstantisl cvideonce, but they sheould
be satisfied ‘'mot only that thoss cir-
cumstances were consistent with his having
committed the act, buit they must also be
satiefiad that the facts were such as to
be incensistent with any other raticnal
conclusion than that the prisopaer was the
guilty person.' (Hodge's Cass 2 Lewin C.C.
227, 228). GCr, as it was put by Lord Hewart
in R. v. Podmore (cited in Wills on Cixrcum-
stantial Evidence 7th editicn at page 43),
"Circumstantial Evidence consists of this
that when you leook at zll ths surrounding
circumetances you find such a series of
undesigned, unexpected coincidences that,
as a reascnable person you find youx :
judgment is compellad to one conclusion'. i
Or as Wills puts it at page 320, in what
he calls the fundameontal rule, 'In £
to justify the infarence of gquilt, the
inculpatory facts must bo incompatible
with the innocence of the accused, and
incapabls of explanation upon any other
raasonable hypothasis than that of hig
guilt.' Or. as Lord Chief Baron Macdcnald
enunciated the same rule in Rex v Patch
(cited in Wills at page 323) ‘the naturc
of circumstantial evidence was that the
Jury must be satisfied that there is no
rational mode of accounting for the cir-
cumstances, other than the conclusion that
whe poisoner is guilty®.”

See alse . v, Biigzh Murray, ¢ J.L.R. p. 256, the judgment of

O'Connor C.J.

in Do worosn of ths Lord Chief Justice in Tavlior, Weavery and

Donovan, =i J.L.R. p. 20 at 21:

*it is ¢vidence of surrounding circumstances
whiclk, “y undesicned coincidence, 1is capable
of proving a propeosition with the accuracy
of matrematics.®
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for crime mus® connect tho accused parson with the commission of

the crime. Lord Normand in Teper v. Tho Queen [1952] Appeal Cases

480 at p. 489, put it this way and with a necessary caveats

"Circumstantial evidencs: may sometimes
be conclusive, butr it must always be
narrowly axamined, if only because
evidence cf this kind may be fabricated
zc cast suspiciorn on another. ... It
is 2lso necessary baforo drawing the
inference of the accused’s guilt from
circumstantial evidence to be sure
t+hat there are nco othsr co—-existing
circumstances which would wesaken orx
destrey the inference.”

There must however bhe some established fact from which the
appropriate infarance can be drawn which points o the guilt of
f the accused porson. Without that foundatiorn of fact no inforence
can arisc adverse o thesc appellants.
1t is therafors within this contoxt that we need to examine
the evidence to detgrmine firstly, whether zt the end of the
prosecution’s casg, on the submission of nc-case to answay made by
that.counsel for the appellants, the triazl judge's ruling that
rhere was a case o answer in respect of one or other or both of
the appellants can ba sustained.

In assessing circumsiantial evidenca the usual 2lements

s sought. to be identified ars as follows:

{1} motive; i.e. intsrest;
tiai  oprortunity;
Jilixs  conduct.

SET -~ (k. V. TREACEY [194%]

2 k5L E.R. 239 AT P. 231G)
MCIVE:
v is accepted that thoere was no motive established on the

avidence why thess appaollants should wish to kill hubrey Frazter or

K
wenld hase any inierest in Aubrey Fraser's death. 1t is howsver not
necessarv or the prosecution teo prove the motive for a crime, The
lazk c¢f morive howasver, may well a2ffact the rcascorableness of an
infaraonce shiich tr~ proscoutior sesks to draw from a partvicular

-
pr

fact. Whar also o very ol

D

vant in this vegard is the undizputed
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evidencs of the harmonicus relationship between the deceased and
the asppellants.

OPPORTUNITY s

The prosecution sst out to establish opportunity in each
and both appellants to commit the crime. In so doing it relied
upon the evidence which would establish the presence of one or both
appellants in the home at the time the murder was commitied. That
evidence is different in respect of the appellant Rowan Fraser from
how it relates to the appellant Aileen Fraser. The evidence of the
Crown in terms of time of death of Aubrey Fraser and time of
departure from the home of Rowan Fraser dees not in our view
@stablish Rowan Fraser's presznce in the home at the time of the

murder. Indeed it establishes his absence. There can be no dispute

e

that. Aileen Fraser must have been in the home st 1 Sunset Avenue at
the time her husband was murdered. Ber presence there howaver can
by itself provide nc adverse or sinister inferences. This after all
is the home in which she resided with her husband and family members.

d=nce of the Frasers cculd properly be described as

i

The res
a largas house, with the dining room and kitchen in which
Mrs. Fraser was working, at the opposite end of the house to the
master bedroom in which Mr. Fraser was murder=d. If we narrow the
criterion of presence toc the scene of the crime the situation of
the magtary bedroom vis-a-vic the area in which Mrs. Fraser was
working wrz-s cn some importance. The inability, as the evidence
establishes -5 se¢2 from where Mrs. Fraser was sitting, the passageway
to the mo:iter badvnom would nullify any inference that even if not
involved «he must have heard or seen what was takimg place in that
bedroom. The evidence does not establish Mrs. Fraser's presence
in that bedroom ait the time of the commission of the fatal act.
The appr-..ch of ch2 prosecution in this regard was two-prongad -
presance of the appellants and the ruling out of the presence of an
intruder. The evidence established that it is normal for the
windows of the mas*esry bedroom tc remain open whilst the occupants

slept. it was &Stuart’'s evidence tha* his father always slept with



th® windows open. The shutters would be cpened and the glass
windows wers always up. The bottom half of these glass windows
were not protected by burglar bars. Indeed when the body was found
two windows in vhat bedroom were open. Entry could therefore be
made into that rcoom without & breakirg-in. This fact nullifies

any inference that because there w2s nc evidence of a breaking~in
the crime could not have been commitiad by an intruder . . T

The evidence also sstablished that the garage door was left+ unlocked

[4X

somatimes and might have bern on the night of thms 29th. The key
are kepi hanging beside the door. The back fence of the pPremisos
damageq by Hurricane Gilbert which had taken place a short time

before the incident had not yet been repaired at the time of the
murder. Stuart Frassr saw mud prints on rhe ledge of +he wall
beneath the window of the mastar bedroom,

The police photographer Irving Roye gave eovidence that at the
bacx af: . the houss there iz a l2dge running alorg the wall. The
laedge runs below the window of the master bedroom. 2An adult standing
on the ground below the op&n window could go through the window intc
the master bedroom in which the body was found without using a laddor
or anyithing elsa. The dogs were restless that night. Mud: prints,
or stud prints were found in the shower gtall of the master bedroomn.

As against this thc police witnosscos gave evidence that the
ground cuitsida beneatk the windows appeared to be undisturbed. The
prosecu*iow znige drew an inforence from the evidencs that +he stud im-
pPrints appeurcd vo be Prints made by track shoes and the fact that
Rowan wzz wearing track shoos suggestead that Rowan was the person
whose¢ shos prints were lefi in the shower stall. The alarm did not
go off. We will return to oxamine thase two last mentionad features

lateor.

COL Vi o,
The yprosecution made much of the fact that Mrs. Frasor although
she must hav: known that bher busbard was dcad called a Mwdical Doctror

rather than the police. I+ must be recalled that Dr. Martin found her

in "deep shock”. WNeither do wo consider it rcascnabls 1o conclude
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that her decisicn *o call a doctor rather +than the police unusual
in the circumsiances or in any way pointing to guilt on her part.

All the police witrnesses found herself and Rowan very co-cpzarative
p

Y

4

during their investigatioms. There is nothing in the conduct of

the appallasnts from which an isfersnce advevrse to them could be drawn.

.

In viewing circumstantial svidence it must be necessary to

"

consider whether all the circumstances have been looked at and the

evidance relating to thess circumstances have been pur before the
Court. 1In this regard the conduct of rhe police invesgtigarion in
terms of depth and effectiveness must come under scrutiny. our
reliance on this factor is not without precedent ia our Court of

Appeal. Sce observation of Karr J.A. in Georgs Edwards v. Regina,

$.C.C.A. No. 32/83 unrzportad:

"secondly, we &re not particulsarly
at oase with the cosduct of the
investigations®.

Although cobijscts were dusted foxr fingerprints the Crown
brought no aevidence as te the result of the fingorprint ipvesti-
gation. Altrhoughk thexpdice witnesses said that in the shower stall
in the master bedrcom ithey saw shos prints of studs of = track shoes
no cast was made so as to be able to @stablish, as they were
suggesting rthat Rowanr wore track sheos that evening and therefore

nts in the bath wers2 from Rowan's sheoss. Asst.

i

these track pr
Commissiorer Wray saw only muddy merks in the showsr. stall, so did
Etuart "razov. Track shoes ars common wear in Jamsica. The brisf-
case w=as tahan by the police thraee months after the event. The
toilet cov-r, the supposed murder waapon, was nob taken by the
police until mid Juns of 1591, just beforc the Coroner's Inguast.
Mr. Fraser was k3illsd in Novoember, 19853. The cushion was not taken
by the police. o tesis were done on the teoilet tank cover Lo find
ovt if any residus of blood not visible to the naked eys exisizd.
Neither ws: this deone in relation to tho badroom avea although thare
wag some oliliqus suggestion that the blood could have been wiped up,

and this would point to the involvemont of family membors.



The guaostion of whether the alarm system was "button
activated” as evidenced by Stuart Fraser or not was lefi in axn
unsatisfactory stata. The prosecution maintains that the system
must have boeon one activated by an slectronic eye. The alarm system
was naver examinad by the investigating peolice officers to establish
whether as a fact it was activatad by pushing a button as Situart
said or an electronically activated system. 1if such ‘2fi examination
had beon done tha evidencs would not have been left resting upen
inferencas and conscquently in such a stata of speculation.

What then is tho series of undesigned, unaxpacted coincidences
that as a reasonabls parscen a jurorfs Jjudgment would be compelloed to
one conclusion that being, rhat ths murder was committed by
Aileon Frasar, Rowan Frasol O both? I+t ceculd not be found in the
prosence of Alilsen Frasur O Rowan Frasacr or tho presanca of both
of them in that house sinca they roside there, considering always
thst the evidencs militates against Rowan's prescnce. It cannot
be found in Aileen Frascr sending for the Medical Doctor rsther
than the polica. It cannot be found in the co-operation which they
botn admittedly affordad the police in their investigations. It
cannot be found in any statement mads at any time by either of them.

The ovidence of the position of the body is explained by tha
Crown's own medical evidence that if thz blow to the head was
admiuniztered first, the deceasaed would have become unconscious,
wouid ncwo mesi. unable and indeed could not place himself in a
defanss v nositlon and would have diod in the position in which he
was sl~ur.ag on the bed. That blow also, thus administered, would
subssgusntly lessen the fliow of blood thus explaining why thare was
ne blood splashed on the walls. Tha absence of any cut in the
fabric of the sweab suit is explainéd by the¢ admission of the very
Crown uitnesses that had the neck of the sweat suit been pullsd
down or the bottom pulled up then the fabric would not have been

damagei since the murder weapon would not have passed through the




sweat suit to inflict the injuries. This same pulling up and

down as is admitied by the exports would create the samo smudg«:

on the insidc of thn upper part of tho sweat suit whiich is being re-
lied upon by the Crownto cstablish that the top of the sweat sult
must have becn put on aftor Mr, Fraszy was killed.

The Crown's case is that tha ovidence lends itself to a Jjoint
‘enterprise. 1f as the evidence sestablishaed, Rowan Fraser could not
have been in that house at the time of his father's d=zath, who is
the other party to the joint onterprisa with Ailzen Fraser? For
the Crown is not putting forward a propesition +hat Aileen Fraser,

a woman of 69 ysars, could have by horself changed the garment
peing worn by Aubrey Fraser, 2ix feel two tall and 235 to 250 1bs.
in weight. Irdeed the Crown's casa is to rhe contrary. The theory
therafore of change of garm-nt after death does not survive the
scrutiny cf the ovidenco.

ACTING IN CONCERT:

In Reg. V. Merrimam [1972] 3 W.L.R. 545, at p. 564 Lord Dipleck

states the proposition thus in terms of acting in concert where two.

or more dafendants are charged in the samc count of an indictmenis

"1 conclude, therefore, that whenaver two
or more defendants are charged in tvhe same
couni. of an indiciment with any offence
which men can halp one another to commit
it is sufficion® fo suppert a convichion
ageinst any and each of tham to prove
either thai h» himself did a physical
sct which ig an essential ingredient of
ire offence charged or that he helped
zrother defendant to do such an act,

and, that in deing the act or in helping

tpo other defendant to do it, be bhimself
=2 +he naecessary criminal intent”.

4

N

b

1f zuch is not sstablished the conviction cannot be supported.
In our viow these "essential® ingradisnts were not established against
either or “uth appsilants.

The presecution slweys has te prove by evidance, be it direct
or circumste.atial, firstly, that the crime was committed and secondly,
that it was Sommit:icd by the accused persons. It is this lavter

requiremen. vhich ic completely absant in this particuviar case.
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THE NO-CASE SUBMISSION:

Alvhough matters of fact are for the jury to be determined
on proper dircctions given by the judge 3in respoct to the law, the
judge is required to consider whether a no-case submissicen is made
or: not,if the evidence in the case is such that it should be left
to the jury. In this casc, of éoursq, +hare was a no-case submission
made at the end of the prosecution’'s Casea.

fn R. v. Galbraith {1981] 2 All E.R. 1060 at 1061 Lord Lane C.J.

adumbratedtwo schools of thought as to how a judge should approach A

submission of no-case. Lord Lane stated:

® (1) t+hat the judgs should stop the case if,

in his view, it wculd be unsafe {altzsrnatively
ursafe or unsatisfactory) for the jury to
convict; (2) that he should do so only if
rhere is no evidence on which a jury properly
directed~ could properly convict., Although in
many cases the question is one of scmantics,
and though in many casaes cach teost would pro-
duce the same result, this is not necaessarily
so. A balance has to be struck bolween on the
one hand 2 usurpation by thsz Judge of the
jury's functions and on the other the danger
of an unjust counviction”.

He however concluded at p. 1062:

"1} 1If there is no avidence that the crime
alleged has boan committed by the defendant,
there is no difficulty. The judge will of
course stop the case. (2} The difficulty
arises where there is some evidence but it

is of a tenuous chaxacter, for example

L.ocause of inherent weakness or vagueness Or
nocause it is inconsistent with other evidence.
ta) “iare the judge comes to the conclusion
~hat the Crown's evidence, taken at its highest,
suck that a jury properly directed could
not properly convict on i+, it is his duty, on
2 submission being made, to stop the case.

{i) wherc however the Crown's avidancs is such
that its strength or weakness daeponds on the
view to be taken of a witness's rnliability,

or other matters which are genarally speaking
within the province of the jury and where

on on¢ possible view of the facts thero is
ovidemeo2 on which a jury could properly come

-0 the conclusicn that the defondant is guilty,
then the judge should allow the mattar %O be
tried by the jury. It follows that we think
+he second of the two schools of thought is to
be preferred”.

I R O
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Iin Wilber:t Dalevy v. The Quazn, ivy Ceouncil aAppeal from v///

the Court of Appeal of Jamaica [1993] 3 Weekly Law Reporis 666 af

p. 673 Lord Mustill analysad the position in Galbraith and stat=d

"rurthermore, as regards Reg. v. Galbraith,
the principles stated by Lord Lane C.J.

st p. 1042, heve, so far as th=ir Lordzhips
ara aware, besen comnsistently applied in
Jamaica; and it may be noted that impetus
given to the wider view of +he judge's
powers by the importanrt chang in the
basis of a criminal appezl in England
brougni about by the Act of 15¢¢ was nct

a faclor in Jamaicz, whare the appellate
powebu have cont znu*ﬁ to bn expressad in
terms corrvesponiing to those of the Aci of
1907%.

WAS THERE A CASE TO ANSWER?

.

At Lhe cenclusion of the Crown's cass in respect of

Rowan Frasers

(i} the evidence did not ostablish his
prasencs at 1 Sunset Avenus at the
tims the murdsy wos committed,

(id) there wag no avidence linking him
to participation in tho murder of
Aubroy Fraser.

in raspect of Aileen Fraser, although she must have been in tho

house a2t 1 Bunset avenus when Aubkroy Fraser was killed, there

3

was no evidence linking her to participaticorn in +the nurder. V/

Furthermors, the Crown failed to sstablish the cvidence of

o8]

Joint snnorrrise or common dosign in ro epoct of the two appellants.
The circuwstarces leooked at individually and cumulatively did not
meat the necessary criterien of baing inconsistent with any other
rationzl zonciusion than the guil% of the appellants.

Consaqurntly, the trial judgs errad in ruling on the no case
submissicr that thers was a case o answer. He properly should have

withdrawn the cass from the fjuary. \//




VERDICT UNREASONABLE:

1f there was such evidence, howaver tanuous, which could have

. g

boon 1oft +o a dotermination by the jury on 2 caraful consideration
of the evidonce as & whole, including thh defence witnessas which
includad Rowan Frasex, and Ailsen Prascr’s unsworn statament, the
jury's verdict of guilty was unrcasonable znd against tho weight of
+he evidence, The Crown's case wWas conducted on the basis that

aa

more than on~ person participated in the commission of the murder

sinca it would have takep more than one parsen +o change the deccasad’s

garments after the commi.ssion of the crim:. That foundation dis-—
appasrs with the abscnce of the co-appalleznt Rowan Fraser from the

house at tho time of the murder.

Mrs. Frasar in her unsworn statsment said she sant away

the twe guests bscaust she did not wish to invelve them in heor Aistraess.

Al

Hor husband too was @ privats porsen and would have wishad her to de

Fh

so. How can any advoyse inference be drawa against her ip respeoct
o this bshaviour? Among others, the defance called Supti. Raymona
Harrison who developsd the fingerprints and who was rot called by the
Crown. H» supplied the evidence that the prints be developad did not
compare with 21l the prints he was given by police officer Mr. Pinnock

on +*he CIB forms. Since the prosccutbion was secking to excluds an

intruder, this avidencs is of soma impertance although dismisscd by

rhe fudas in kis summing-up as someihing which "might very wall take
you inte tho raslm of speculation, tha realm into which you are not

entitlad to vastare,”

©gE JUNSE'S SUMMING-UP:

in view of our conclusions abovs, it is nect nocessary to doesl
in any detail with the judge's summirg-up. However, we baelieve 1t
was deficient at least in one respect. He did not direct tho jury
on whzi is the law if they concluded that one of the appellants must

be guiltw of the commission of the crims but thare was no avidenca

that they were acting in concexrt Cr which of them commitfiad the ach,
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Ldtd Goddard é;J. stated the law as follows:

"1f two people ara joinily indicted for
+he commission of a3 crimg and fhe evidence
dons not point to ons rather than the
other, and there is ne aevidence that they
were acting in concert, the jury ought
to return a vardict of not guilty against
botk because the prosscution have neot
proved the case. If in those circumstances,
it werc left to the defendants to get out
of it if they could, that would put ths
onus on the defendants to prove themselves
not guilty. FIHNEMORE, J., ruomembers &
case in which two sisters wers indicted:
for murdcr, and thore was svidance Lhat
they had both been in the room at ths
1ime the murder of the boy wes committed;
but the presecuiion could nsoh show that
sister A had committed the coffanca or that
sistrr B had committ=d ths offonce. Veary
likely one or the other must hav.: committed
it, but therc was no =videncs which, and
although it is unfortunate that a guilty
party cannot be brought to Justice, it is

_ fay more important that therxs should not

* b> a miscarriage of justice and that the

}law should ko meintaincd that the prose-

cution should prove the case’.

R. v. Abbott [1%855] 2 all E.R. 899 2t page %01;

fuch 2 direction was, in our view, absolutely necessary in

this casc ané tho loerned trial judge failad to direct thas jury in

this ragard. indesd, it was the right of the appellants that, in
+hose circumastances, the case should noi have been left to the jury.
For =211 thess reasons, we allowed the appsal, quashed the

conviction, se&* aside the sentrence and satzred a vsrdict of acquittal

in respect of both appsllants.
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GORDON J A (DISSENTING)

"Dy, John, Aubrey is clammy end cold and i can't manage
him, could you come over and help me? These words spoken by the
appellant Ailesen Fraser, at approximately 12.50 a.m. on the 30th
November 1983 spurred Dr. John Martin to action. With speed
that belied his age this septuagenarian got oui of bed dressed,
picked up his bag and within 2-3 minutes he was escorted into
the presence of the appellant, his neighbour on his immediate
left, by her son Stuart. The opinion he formed from +he summons
he received: *i thoughti of a heart attack, with the ceeldsiss
and clamminess, I thought of a heart attack.” He Qgs taken to
the bedroom by Stuarti and at the door he was met by the appeilant
whe said, "Sorry Johw, Aubrey passed.® He enterced t+he room and
there on a ped ha "saw hubrey flat on his back, in repoée, his
arms crossed in sweet yepose.” He examined him to s=e if he
was dead. He observed dried blood behind his ear and stab wounds
on the left side of his neck and the gullet. Dr. Martin
testified "his neck was bent to the left and I tried to straighten it.”
He.got bleed on his hands. and he went to the bathroom and washed
them. Locking down he observed the cover of the teilet tank
missing and immediately he lefr the bathroom,he told the two
occupants of the home Sruart and Aileen Fraser "Hobody leave this
room, st~y har2, because I am going to call the police, I suspect
foul pl.r.”*

r. Joha Martin realised he was on the scenz of murder
most foui. The body of Dr. Aubrey Fraser, retired Judge of Appeal

L
of Trin’ dad and Tobago, retired head of the licrman Manley Law
School . Mona Campus, Jamaica and sole Commissioner of inquiry
into a mishap at the Jsmaica Flour Mills, then current, had been
sc lony dead that the stiffness of thz neck was a sure indication

that rigor mor+is was well advanced in his body.
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Dr. Martin, (Jamaica Directory of Personalities, 3rd Edition
1990-1991) ,Registered Medical Practitioner with over 40 years
experience, with admitted expertise in post-mortem examinations,

a retired Goveinment Medical Officer, Custos Rotulorum for the
parish of Saint Andrew, a man of integrity and high esteem, spoke of
the instructions he gave as he awaited the arrival of the police.
When asked to identify which of the two occupants he addressed he
said, "Either Stuart or Mrs. Fraser now, remember, I am also in
shock, this is something that shocks me too.”

The police arrived shortly after being summoned by
Dr. Martin and investigations commenced by them were somewhat
protracted, eventually the evidence was considered by & Coroner's
Jury and consequent on the verdict of that jury Mrs. Aileen Fraser,
widow, Rowan Fraser and Allison Fraser-Hunt, son and daughter of
the deceased, were charged for the murder of Aubrey Fraser. On
26th March, 1992 after a trial which commenced on 2nd March, 1992
Mrs. Aileen Fraser and Rowan Frasexr were convicted as charged.
Allison Fraser-Hunt was acquitted. The applications of the
convicted persons for leave to appeal were heard between §th
November 1993 and 26th November 1993 and on 20th December 1993 a

majority decision was delivered allowing the appeal and entering

verdicts of acquittal. Reasons for this decision were promised.

This is the dissenting decision.

The Crown's case was based entirely on circumstantial
evidence and the composite is extracted from the evidence of
witnesses and from statements given by the appellants to the police
mainly on the early morning of the 30th November 1988 soon after
investigations into the circumstances of the crime commenced.

The appellants at that time were not suspects; indeed the investi-
gators' efforts were concentrated on the possibility of the crime
having been committed by an intruder. This direction was

encouraged by the fact of an open window in the master bedroom,va

disabled telephone, and the purported (reported) loss of articles



rom the master and other bedrooms, thus indicating a possible
burglary and larceny coupled with murder.

Aubrey Fraser, his wife Aileen and three of their five
children namely Allison, Rowan and Stuart resided at 1 Sunset
Avenue, Jacks Hill, 5t. Andrew in a house of tive bedrooms. The
parents occupied the master bedroom with adjoining bathroom. The
house had the usual amenities, 1iving room, dining room, kitchen
and a second bathrocm. A passage led from the living room to the
master bedroom and off this passage were other bedrooms and a
bathroom. OUne bedroom was used by Stuart as a sewing room.

On the afternoon of the 29th Hovember, 1548 Mrs. Fraser
was taken home by her son Stuart from the University of the
West Indies, Mona Campus where she worked as a Social Worker. The
motor car Stuart used was subsequently driven out by Rowan who
went toc jog two lapg on the "ring rcad®” at the Mona Campus. On
his way out Rowan passed his father driving home from work.

Dr. Fraser was then Chairman of the Committee appolnted to enguirs
into the disaster which occurred at the Jamaica Flour Mills.

Mrs. Fraser in her gtatement szid her husband came
home at about .10y p.m. "on arrival at hoise my huspand nad
chicken soup for supper in the Kitchen.” Their dogs were barking
to the front of the house and Dy, Fraser went out to silence
them, he t .~ "wen? to his room and turned on ithe radic to hear --
to listea oo tbe 7.00 p.m. BBC Hews. By this time Rowan and
myseltf vere in the dining room."

Conc. nuing the narratiﬁe, from Rowan's statement he said
he left tie Ring Road and drove to Lords Road where his sister
Allison was staying with a friend. He collected Allison, drove
her home z-d dellvured the car to her and she left in it to :efurn

Lords Roas in Hew Kingston. He continued: “upon arrival, I saw my

4

mother a.d vather getting ready to have dinner. Both cf them

.



- 43 -

went to tha kitchen where they ate their dinner whilst 1 sat in
the Telcvision room and have {sic) my dinner, after having gone to the
barhroom to have a shower.® He said he heard the dcgs barking
to the front of the house, "and being conscious of the security
of the premises I checked all the master bedroom windows and
make certain they were all securely locked.” He said he
remained in the television room until ¢.35 p;m.;then.he-got'dnessed
for work. He went ip the kitchen Lo have a cup of coffee and
his father came in, took his jug from the refrigerator and
returned to his bedroom. At about .56 p.m. his transport came
for him and hc left for the Norman Manlay Airport to work as an
Enginper. On this statement. he was the last person to see his
father alive. |
Rowap said that when he was leaving for work at about
8.50 p.m. he left his mother "sitting in a rocking chair in the
television room sleeping.” Mrs. Fraser said when Rowan left for
work she was in the dining room.
Stuart had left to visit friends from earlier in the
evening. Mrs. Fraser said he left at about 6.30 p.m; he said he
left shortly after 7.00: it is agreed that he was away from home

for the minimum period of 7.60 p.m. to shortly after 10.00 p.m.

—~ When he returned, he had friends with ham and they sat on the

verardasn =r icying themselves as they celebrated with Stuart his
birthday wi’ch bad passed the day before.

M.ga. Troser said she visited her bedroom about 10.30 p.m.
and on puszking the door found it hac a heavy object behind 1t.
She foun? thie unusual but pushed it wide enough to see inside.
Her husband lay in bed "covered up® the room light was on. she
said sho went o Stuart and his friends and informed Stuart that
his fai*2- had "czovered his face %0 sleep.” Stuart said his
mother <»-.n told him that his father was practising yoga. This

communicztion secmed to suggest that they should not make any
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noise to disturb his rest.

Mrs. Frascr said she returned to the kitchen and closed
the door connecting the passageway to the drawing room. Thereafier
she worked in the dining room until about 12.40 a.m. on 30th
November 1988, she then went to her bedroom. She pushed hard on
the door opened it and turned off the light leaving the bedroom
in darkness. She went to the bathroom turned on that light and
saw her husband's brizfcase on the floor with papers scattered
about. B8he collected ths papers returned them to the briefcase
called to her husband "and went and turned on the bedroom light."

"I noticed that there were two towels
and a pillow on my husband‘’s neck

and face. I felt for his pulss. His
hands were cold and his pupils were
dilated and fixed. I removed the
towzls and pillow and noticed that

his neck to the left side was bloody
with three or four punctured marks

and a streak of dried blood behind the
Qar.

My husband was lying on his back with
his arms on either side, dressed in a
grey sweat suit and the lower part of
his body covered with a rug. I
noticed that the windows on the north
were both closed. This was unusual.
The other two were opened to the south.”

Mrs. Fraser's narrative continuesg

"I went to Peter and David who were
still on the verandah, asked them to
go home as my husband was not vary
well., At this time, Stuart was still
w0 the kitchen., He came to me. I
told him that I asked his frignds
.0 go home and something had. happened
2 his fathcr. Stuart's friends left.
e accompaniad me to the master
lLziroom where I telephonad my husband's
aevhew, one Mr. Cholmondeley and asked
him to call Dr. Barrow, our family
friend. Shortly after, 1 telephoned
Dr. John Martin, our neighbour, who
came shortly after and examined my
husband. The police were called and
thay arrived on the scene.

i then telephonad my daughter, Allison,
whe was staying with a friend,

Miss McCalla, at Lords Road since
Monday the 28th and also called Rowan
a* Air Jamaica airport.



"or further examination of the house,
T found out that the following items
were missing from the master bedrooms

1. one lady's wrist-waich;

2., one gent's wrist-watch, the
property of my husband;

3. on2 short wave radios

I went into Allison's room, made a
check and the following ita=ms were
missing.

1. cne camera;

-

2. one bedside clock radio with
the N.C.B. insignia;

3. one radio.

T also noticed that the toilet tank
cover in the master bedrcom was
missing and was found on my daughter’s
bed, ¥

The police arrived on the scene in large numbers and ranked
from constables to Assistant Commissioner Wray. The Government
Patholegist Dr. Ramesh Bhatt and the Government Analyst
Mrs. Yvonne Cruickshank attended at the scenc of the crime, conductad
investigations and made observations. Dr. Bhatt conducted a post-
mortem examination on the body of Dr. Fraser.

The injuries Dr. Bhatt found on external examination wore -

1. (a) Seven supserficial circular
wounds @2ach about 1/8th inch in
diameter between the 2nd and
3rd intercostal spaces in the

mid clavicular line, 1% inches
from the midline of the body.

{b) Twc similar wounds 1%
lateral to thesse wounds.
ali these wounds were seen to pass through skin and sub-
cutaneoue wisgps to a depth of 1/8th of an inch. There was no
blood but ocozing of tissue fluids. These wounds hs opinad could

have beeus inflicted "few minutes just before death or after death.”

2. Eleven (11) stab wounds ranging
from 3/4" to 1/4" in length on
the left side of the neck in an
area 1" in diameter;

3. Two circular stab wounds each
1/4" in diameter just below the
lefty ear.



The eleven stab wounds to the laft side of neck "were seen
to pass through muscles and blood visscols of the neck. One of the
wounds was seaen to pass through thyroid cartilage and another oneg
was seen to pass through trachea one inch below thyroid cartilage.
These wounds ranged from half inch to two ‘inches in depth.

"The two circular stab wounds below the left ear passed
through the muscles of the neck and entered the orel cavity. They
were of depth more than two inches.

The scalp showed contusion on the frontal region. Thare
woers multiple fractures of the frontal bone ... "fracture of the
cribriform plate that is the skull cavity near the base, just
above tho two bones of the eyeballs - orbit". Therce was "fracture
of the orbital plates: tnose ars the mounts for the eye-socket
inside the skull cavity which you can se2 in -~ from inside the
skull cavity and body of the sphenoid.” The sphenoid was also
fractured, there was moderate sub-dural haemorrhage.

in Dr. Bhatt's opinion death was due to shock and hasmorr-—
hage as a resuls of injuries to the head and muliiple stab wounds
to the neck. Tha flat side of che toilet tank cover exhibited
wielded with a moderate degree of force could have caused the
injuries ko the head, “the blow was on the forehezad.”™ The injury
to the head could have caused death “within minutes, say half an
hour at ¢l suerr.’ The injury te the hsad "may render ihe victim
unconecinus,. instantancously unconscious.®

Tae dector found no defansive injuries to the arms and in
his opinion,prcbably the neck was exposaed in such a way that the
victim could be stabbed easily. These injuries to the neck could
have boen causaed by «€ither of two paper knives 2xhibited, those 1o
the chest wnwre likely by exhibit 9 which was pointed and thin at tho
tip. The injuricsz to the neck especially passing through the

thyroid ca . tilage and trachea, could have causod death within a few
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minutes. Referring to the injuries to the head and those to the
left side of the neck he said: "Either anycne of them or both"
could have caused death.

The sweatsuit tep that was on the body of Dr. Frasecr at
the time of discovery of the body was oxamined by Mrs. Cruickshank
and himself in Mrs. Cruickshank's laboratory. They éaw no sign of
damage to the fibre. "The abscnce of damage to the fibre" he
ecxplained, suggests that the instrument (causing the puncture wounds

to the chest) did not pass through it. As to tho reason for this

he said “most probably he was not wearing it." PFurther examined
he said that aessuming he had it on for the injuries to the chest to

have been inflicted, mit would be cither rolled up or pulled down.”
Relating the chest injuries to the other injuries he said "I +think
the chest injuries are most likely to have been inflicted after
those injuries.” This explains the absence of bleeding therefrom.
The injuries to the chest he said, may explain the status,
the mental status of the assailant at thex time “. .. it might show

that the assailant was too furious or broken down emotionally.”

Evidence re: Time of Death

(a) Dr. Martin said in his opinion, based on the evidence
of rigor mortis in tha neck, he estimated the time of dsath of the
deceased as being betwsen 7.30 p.m. and 9.30 p.m. He also said
"Phere aid OThor wore accurate mathods to deternmining death, the
length (gic) (awount) of feood in the stomach ctc.” Dr. Hartia
naver szv tihe contents of the stomach of the victim.

‘b) Mrs. Cruickshank’s gualifications as an 2Xpert enabloed
her to ¢ive an opinion as to the time of death having regard to the
time of ingestion of the last meal bafore death: on an assumption
that the last meal was had ai §.30 p.m. the prasence of undigestad
food in .h> stomach indicates that desath occurrad betwesn 6.30 and

9.60 p.m. "Dsath had to occur before 9.00 o'clock,'she said "I




cannot put a time because I dian’t see the contents whether it was
partially ... undigested can mean anything.”

{c) Dr. Bhatt performed the post-mortem examination at
1.30 p.m. on 30th November 198&. He had visited the scene cof the
crime and made observations of the body at 5.30 a.m. his opinion
as to the time of death was influesnced by the post-mortem changes
~—"rigidity"... of rigor mortis Yand the stomach contents.” The
atmospheric conditions at the scene of the crime influencsd by its
elevation was cool. This would have delayed rigor mortis ne said,
the post moriem changes could leas to an estimate that death had
occurred some 14 to 20 hours before the post-mortem examipation was
dope. At 20 hours this would have placed the time of death at
5.3¢ p.m. he said but it was wnown that My. Fraser was alive then.
He was therefore inclined to the view that geath had occurred some
14 to 18 hours before his examination. H= said "1.30 p.m. I did it
and considering the post-mortem rigidiiy and stomach contents and
all, xoughly I put it at abcu: 16 hours after death.” Tbhis
estimated the time of death as 9.30 p.m. { Emphasis suppliedj

In response tO & guestion asked by the learned trial judge
thus:
"Between what hours? Between
what hours would be the time
of death?”
The witnecz respconded that death would hava bean betwesn 7.00 p.m.
and §5.00 p.mn,

The rupture of the blood vessels of ths neck led the
experts, p-riicularly Mrs. Ccruickshank to sesarch for evidence of
spewing of bloocd on +he walls and on vhe bedside table. There was
no such evidence found. On the assumption that the blow to the
head wai-t rendersd the victim unconscious was the first injury
inflicted followed by the stabs to +he neck, Mrs. Cruickshank opined
thersa w@uld yet be "spewing even to turgidity" as life ebbed from

the body. The amocunt of blood in evidence, having regard to the
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location of the injuries and the size of the victim, was remarkably

small.

Examination of the house revealed no sign of forcible

entry, no evidence of breaking. . Dusting for finger prints

uncovered prints that were not identified after the fingerprinis

of members of the family had besn eliminated. The fingarprint

. of ihe victim, Dr. Frasecr, were not +aken hence no comparison

for the purpose of climination could be done. Policemen teemed

the scene and the evidence showed +hat no attempi could be mads

ro =liminate their prints, or the prints of other vigitors.

In the bathtub of the master bathroom impressions resembling

those that would be made by a track shoe wers seen. Thes?

impressions werz faint indeed and could not be preserved for their

ovidential value. Rowan wore track shoes on rhe ovening and aighc

of the 29th Wovember 1988.
Detective Corporal sSmith was the first police officer to
1988.

enter the house on the morning of the 30th November, on

his arrival in respons« to the summons he saw cther policemen On

the premises but none in the house. Oon cniering the house he was

directed by Mrs. Fraser to the master bedroom and as he entered the

bedroom from the passage a burglar alarm was achtivated. On his

evidence supported by a statement from Mrs. Fraser, Stuart Fraserxr

o b

deactiva es the slarm. This he did by approaching the southern

window ir ithe master bedroom from witheux reaching in through the
open window and

manipulating the switch which was on tha wall by

this windew. This burglar alarm, part of the sacurity system of

the houwse was controlled by three switches.

One as shown above

in the master
living »oom.

purglar
dogs; 2

lights,

hars at ihe

rabradors, 1 Alsatian and a iMongrzl named “pPrincess”,

pedroom, one in the kitchen and the other in the
Uther aspects of the security system in place were
upper section of the sash windows and five

eav

(]

and the alertness of the occupanits as evidenced by Rowan's



accouni of his response to the barking of the dogs. The dogs were
described by Dr. Martin as viciocus and he declared he would not
enter the premises unescorted. Peter Daley, a friend of Stewart
and a frequent visitor to the house was afraid of the dogs, he also
required an ¢scort to enter the home. UnHr. Ephraim Adams,
Dr. Fraser's chauffeur for 14 yesars was a person who frequented
the home, he was guarded in his approach to the dogs having becn
bitten twice iun ihe home by the mongrel, "Princess”.

in the guestions and answers Mrs. Fraser was asked and
responded thus:

"ouesticon 3. Is there an alarm sysrem at
rhe house? ’

Answer: There is an alarm system, I
don't know if the neighbour
would hear it because thoy
live in air condition locked-
up rooms. The alarm is
against the wall and is
button acvivated, if one pass
near the wall where it 1is
located it would be sat off.
The alarm is by the window
facing the sea near to the
door near to Mr. Fraser's bed.
This is onz of the things
that puzzles me, how the
person could pass by and not
activate it.

guestion 4. Was the alarm system working
on the 29th of Novembexr, 19887

ANSWeY 3 Yoz, becausc one of the police-

men who had come there the

night actually set it off."
JoL, Swithn saxrd that before the police photographer
arrived, Lo cpoke to Allison Fras=r. She asked him how long
the body v 2uld remain in the bedroom and he told hear until the
police phebtographer and the undertakers arrived. She said she had
already talen photographs of the body. He saw her with a camera.

4. Hugh Chelmondelsy at approximately 12.45 a.m. on

30th Novewbar 19¢¥, received a talephone call from Mrs. Frassar

she told hom that Aubrey was hot well, his hands were cold and
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had tried to contact

m

clammy and he was not well. She said that sh
Dr. Orrin Barrow, his friend and a fellow Guyanese, without success.
Mr. Cholmondeley promissed to assist and at approximatrely 1.30 a.m.

he and hisz wife arrived at his deceasead’'s uncle’s homa accompaniad

by Dr. Barrow. At ing home he was told his uncle had died.

Mrs. Fraser, he found "was obviously psrtrurbed but Stuart was
disiraught - ‘absolutely distraught'.”

Det. Inspector Hoel Asphall arrived at the scene at about
3.36 a.m. on 30th Hovomber, 1988 and assisted in the investigations.
In carrying out a search in +he vicinity of the house, bhe found on
the road ak the corner of Jack®s Hill road and Sunset Avenue a
multi-~coloured bath towel. This towsl was identifiad by Mrs. Fraser
as one which was placed on a table in the master. hadroom.

Cther policemen involved in the investigations secured
articles as exhibits; bedding, towels, toilet :tank cover. AS part
of their investigations and prior to the finger of suspicion point-
ing at them, statemants wers taken from the applicants by the
police. Thase statements together with quesiions administered
under caution and answers given in response were part of the body
of evidence presented by the prosecution.

A fact which could not have escaped the notice of the jury
despite the emphasis placed on the position of the body as
photograny-2 by the police photographer and tendered in booklet form,

is that tueve had been some interference with the corpse and its

i

i

environg by the appellant Mrs. Fraser and her son Stuart, after
discovery and before Dr. Martin cams on the scene. Mrs. Fraser
said she had removed two towels and a pillow which she saw on her
husband’s nock, she felt his pulse and examined his pupils. She
had foun? him with "his arms on e2ither side.® Stuart also examined
his eyes and attenpted artificial respiration. Dr. Martin found

+he body v:th the arms crossed in "sweet repose.” The crossing
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of the arms must have been dons by either Stuart Fraser or the
appellant Aileen Fraser. There 15 nc evidence ihat the blanket
tucked abour the torso was disturbed.

in statements given te the police the appellant
Bileen Frasear said her husband was a man of habits. He normally
slept with the ligh*t on; he customarily slept wich the bedrcom
window opened; he listened to BBC news at 7.060 p.m. and the sweat
suit he "was wearing was not his usual slaeping garment."”

on the subject of the dress mode for bed of his deceasad
father on the fateful night, Rowan saids

"My father was wearing pyjamss when I saw him after
locking the windows. I cannot be specific as to the colour; it

was long pants and long sleeve top. The pyjamas my father had on

had buttons at the top. I know the difference between a pair of

sweat suit and a pair of pyijamas. When I saw my father at §.45 p.m.

he was still dressed the way I had seen him earlier that evaning.
He was walking from +he kitchen back to his bedroom ..." At the
conclusion of this statement dictated on 20th January, 1989 he
added:

"My father owns sevsral psirs of pyjamas

and migbh% also wear the top and bocttom

of a sweat suit as pyjamas.”

stuart testified that his father wore a track sweat suit
as pyjamas when it was very cold and that on the evening cf the
29th Novenbar, 1988 he saw his father in a dressing gown s0
arrangad or his body that he, Stuart, could not see the garment
he wore uncerneath.

Tha appellant Aileen Frasen said she determinad from her
examination that her husband was dead she thereupon went to the
verandah and inforwmed Stuart his father was not well and asked
his friends to leave. She next tried teo get Dr. Orrin Barrow and

failing t%is she called her husband's nephew Hugh Cholmondzley



and informed him +hat her husband was not wall. She did likewise
when she called Dr. Mar+«in and on his arrival at her house a few
minutee later informed him "Sorry John, Aubxrey pagsead”. What
impression was this intended to convey? What impression did it

in fact convey? Dr. Martin's reaction when he discovered that

the body had been long dead is understandable. He went inte shock.

The appellant Aileen Fraser said in her statemeni ci the
i9th January, 1989: "By temperament and training i1 am accustom=d
to react to the unexpected calmly and guietly”. Was her reaction
normal?

The evidence for the pros=zcution included vwo paper knives
exhibits ¢ and 1U whicp wers delivered to the police by the
applicant Mrs. Fraser in January 1989. Thesa instruments Dr. Bhawt
said could have been used to inflict some cf the injuries he saw.

At +the end of the prosecution case, tha defznce moved the
Court te rule that the Crown having failed to establish e prima
facie case ihere was no case for the appeliants to answer. After
hearing submissions Wolfe J (&s he ther was) ruled that there was
a case for the appellants to answer.

Mrs. Fraser made an unsworn statement in which she denied
involvement in the crime., She called as a witness 1o her good

charactay The Honourable Kenneth Smitn GJ, retired Chief Justice

Rewvon Traser gave svidence denyaind involvoment in the
crime. H= admitted he was at home up to ©.5U p.m. on 29th November,
1988 and *heu left for work at the Norman Manley international
Airport at valisadoes. Thers he remalined uniil he was summoned
homs by ris sister Mrs. Allison Hunt. Two witnesses gave evidence
of his good charactiers: Mr. Ashton Wright, reotired Coutractor
General oi Jamaics and a Barrister-at-law and Mr. Raymond Harrison

a commiss.onad land surveyor.



Mr. Phipps ¢ C for the appeliant Rowan Fraser submitted
rhat the learnsd trial judgs erred when he failed to accede tO
submissions ak the end of the prosecution’s case urging that
+here was no case for his client to answert. Mr. Phipps submitted
that the evidence in the case was entirely civcumstantzal and
on the case as postulated by the prosecution the crime was
committed by more ithan ona persod, +here was no ¢vidence of a
mot ive and thes evidence pointaed to a good relationship betwaeh
the decsasad and members of his family. The opportunity Lo
murdcr his father was not one to the exclusion of any other
porson, the open window, +he missing articles, the unidentified
fingerprints tha telephone cord cut, towel on roadway wWerw
facts in favour of the appellant Rowan Frasex. Unloss there
was clear =vidence from whic.. the jury couid find that tne
injurices were inflictaed before 9.00 p.m. on 2G6th Ncovember 1988,
Rowan was entitled to be acquitnted. Mr. phipps ¢ C urg=d that
therc was no ovidence of primary facts from which a raascnable
jury properly directed could draw thoe infoerence that Rowan Fraser was
involved in . the infliction of injurises which resulted in his
father's death. There was not gven suspicion., It was therefore
wrong for the learned trial judge €O have rejectzd the no case
subnissirn. There was no evidence of eithar or both appellants

faly

)

ine cowoived in this crime, hence he continuad, the trial

judgr was in error whea an rojected the no case submission. Even

£

if the ovidence zould show the involivement of cne and not ths

other, bi-n weuld be entivlad to be acquiited bpocauss of the
structui of the prosecution casc.

The authority for this proposition Mr. phipps found ip

R. v. bkt [19553 2z ALl E R B899 Collins & Fox vs. Chief Constable

of Merszyside [198&) Crim. L R 247 and R, V. Lane & Lane [1986j &2

Crim, Ap:. R 5. In R. V. Abbott:




"The appsllant and R.W. were indicted
together on separate charges of the
forgery of a receipt for money. AU
the close of the case for The prose-
cution counsel for the appellant
submitted that there was nc evidence
against the appellant to go to the
jury. The trial judge overruled
this submission. R.W: ithen gave
avidence which was hostile to the
appellant, the appellant himself
also gave evidence, and the jury
convicted both the appellant and
R.W. 1n fact there had bgen no
case for the appellant to answer.

Ccn the guestion whether the Court
of Craiminal Appeal were bound to
guash the conviction of the
appellant. or were entitled in
deciding whether to guash the con-
viction to have regard to the whole
of the evidence including that of
K.W. and of the appellant,

Held: where two psrsons are joined
in one indictment and charged on
separate counts with the same

offence and there 1is no avidence
against one accused that he
committed the offence either alone
or in concert with the other, then
on the accused's submitting that
there is no case against him to go
+o the jury, it is right that his
case should not be left o the jurys;
accordingly ithe conviction of the
appellant would be guashed.

Judgment of Channell, J in R VvV Cohen

& Bateman (1909) (73 J.P. at p. 352)
applied.

R. v. Power [1919] 1 K B 572) considered
and distinguished.

Per Curiam; if two p=ople are jointly
indicted for the commission of & crime
and the evidence does not peint to

one rather than the other and there

is no evidence that they were acting
in concert, both cught to be acquitted
{see p. 901, letter F post)

anpeal allowed.

Inoeilias & Fox (supra} the dicta of Lord Goddard C J in

Abbott's c¢sse was zpplied. iIn R. v. Lane & Lane the courrt following

and applying Abbott's case held:



e

"that (1) the evidence against each
appellant, taken separately, at
+he =nd of the prosecutlich case
did not establish his or her pre-
sence at the timz the child was
injured, whenever that was, oI any
participation. Neither had mads
any admission; both had denied
raking part in any injury; both
had told lies, but l1ies 4id not
lead to the inference of that
appellant’s presence. The con-
clusion, therefore, was that the
trial Jjudge ought to have
ruled in favour of the appellants
on their submission of no case to
answer."”

In these cases there was nc evidence of the accused persons
acting in concert and nc evidence directly implicating either
accused. In this case, the prosecution sought to establish by
circumstantial evidence that the appellants acted in concert to
commit the crime. Whether the circumstantial evidence was such
that it cught to have been jeft for resolution by the jury will
pe further examined.

Mr. Daly Q C for the appellant Aileen Fraser adopted the
submissions of Mr. Phipps ¢ C who continuing,urged that the trial
judge should have complied with the guidelines established in

R. v. Galbraith (1981} 2 A1l E R 10606 thus:

“cn a submission of no case to
answer at the end of the prosé-
cution casa, the trial judge
should stop the case and direct
an acquittal if there 1S 1o
evidence that the crima alleged
against the accused was
committed by him. Howevel, if
rhere is some evidence but it is
cf a tenuous charactar (& g
bacause of inherent weakness OX
vagueness or because it is
inconsistent with otheor evidence),
it is the judge's duty, on &
submission of no case, t+o stop the
case if he comes to +he conclusion
rha* the prosecutiocn evidence,
yaken at its highest, is such
that a jury properly directed
could not properly convict on it;
but, where the prosecution
evidencs is such that 1its strength



"or weakness depends on the view
10 be taken of a witness's
reliability or on cther matters
which are generally speaking
within the province of tha jury
and where on one possible view
of the facts thero is evidence
on which a jury could properly
come to the conclusion that the
accused is guilty, then the
judge should allow the mattesr
to be tried by the jury (see
p 1062 = to g,.post).

R v Baker (1977) 65 Cxr App R
287 applied.

R v Mansfield [1976] 1 A1l £€ R
134 not followed. ™

A principle to be extracted from Galbraith's case may ba

statad thus: - Where the facts are presented in the direct
ovidence of witnesses the trial judgs can assess the evidence
and determine if the prosecution has established a prima facie
case for ths jury's consideration. Whero, however, the facts
are to be inferred from circumstantial evidence it is the duty
of the jury to make that derarmination. A trial judge can only
entertain a submission of no case to answar if there 1s no
material £it for a Jjury's consideratiob. The jury had to -

(a) determine the factsg
(b} resclve conflicts;
{c) dcal with ainconsistencies;

{d) determins if there was evidence
from which the time of death
could ba inferred:

{e) determine the time of death:
{£) dotermine who was in the house
a2t the timz of deaths

{9) how the deceased died?

{(i.) if thers was a conmon design
to commit murder and (i) who
were involved in the common
design;

{j) determine if there was an
intruder or intrudsrs.

These are ot somse of the guestioms that had to be resolved by the

jury and the vrial judge could not usurp +heir funcrions.



The duty of a judge to whom a submission of no case is made

was emphasized by Lord Widgery CJ in R v Barber {1975] Cr App R

287 at page 268 when he saids

"It cannot be too clearly statad that
the judge's obligation teo stop the
case 1s an obligation which is con-
cernced primarily with those cases
whare the necessary minimum evidence
tc establish the facts of the crime
has not been call:<d, it is not the
judge's job to weigh the avidencs,
decide whe is telling the truth and
to stop vhe case merely because he
thinks the witness is lying."

Here and again in DPP v. Stonehouse [1977] 2 A1l E R 909, it is

clearly indicated that it is the duty of the jury to find facts,
and in sc doing to draw inferences from proved facts.

The prosecution case was based on circumstantial evidencsa
and the prosecution cvidence was presented on the premise that
the appellants acted in concert in commitiing the crime. The
evidence, the prosecution relied on in proof was:

1} The deceased and the appellants
were the only persons in the

housz between 7:00 p.m. and 9.00 p.m.

-approximately on the 29th November, 1988.
2) The deceased was pronounced

dead at approximately 12.50 a.m.

on 30tnh November, 1988.

w
—"

The opinion of the medical
exparts was that ths deceased
dizd between 7.00 p.m. and
9 ~ 9:30 p.m. on the 29th.

e

the prosecution led evidence
to suggest inferentially

chat the deceased died bafore
G.00 p.m.

5, "he injuries were inflicied
by different weapons, to the
head, a blunt instrumcent to
the neck and chest by one or
more pointad instruments.

6) The size of the deccased, a
powerful man 672", 238 lbs:
it would be difficult for
one person to manage him,

7} Indeed Mrs. Fraser told
LDr. Martin "i can't manage
him". This is an indication
of the wruth of (6) above.



8)

9}

10)
11)

12)

13)

14)

15)

17)

18)

19)
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Track shoes impression in the
masier bathroom — Rowan was only
person seen in the house wearing
track shogs.

Stabs in chest did not pass through
track suit top victim was wearing .when
body seen: giving rise to pessibility,
victim was not wearing it when
stabbed.

Evidence of changing of clothes.

Rowan said when he was leaving home
the deccased was wearing pyjamas.
He declared he knew the differcnce
between pyjamas and sweat suit.
Pyjamas has buttons. Body drcssed
in sweat~top supporting inference
of changing of clothes.

Change of clothss found by murdercrs
~ no disturbance of neatness of
bedroom, nc sign of ransacking
giving rise to inforence persons
within committed crime.

Open wirdow and reported missing
articles giving rise to suggestion
of intruder.

Mo sign of forcible entry, sccurity
system intact and working:

Not activatad by intruder negating
presence of intruder.

Movements murderers had to make
from bedroom to bathrcom, passage,
bedrooms off passage providing
ample opportunity for betraying
presence te occupants ... -

Neat arrangement of body with
pblanket tucked in about lags under
body - no intruder would have done
that - time wasting.

Rowan was, on his statement, the
last person to see his father

alive at 8.45 p.m. On evidence
injury to head or these to the neck
involving blood vessels would have
caused death within half an hour ot
infliction.

Medical evidence suggests deceased
died before 9.0 p.m. hence when
Rowan said he saw him alive at 8.45
he was already dead ox probably
dying.

Mrs. Fraser's deliberate lies to
Mr. Cholmondeley and to Dr. Martin
about deceased being not well when
she knew he had been dead for some
rime. An attempt to disguise crime.



21) Prom as early as 10.30 Mrs. Frasar
said she saw her husband in a
strange posture with door unusually
blocked by heavy object; yet, she
did nothing about it.

22) When Stuart after ses2ing his father's
bedy in the bed, went about the
house checking ho returned to his
mother and told her he had seen the
toilet tank cover on Allison's bed.
Mrs. Fraser told him be should not
touch it. Why? This was at a
time when it was not known what
part, if any, the toilet tank -
cover played in the incident.

The prosecution case was based on the totality of the evidence:
there was no evidence of a motive but there was abundant cpportunity
and the subsegquent conduct of the appellants werea factors for the
jury's consideration. The learned trial judge, true to his obliga-
tion, was absolutely correct when he rejected the submission that
there was nc case for the appellants to answer. There was no basis
on which he could have withdrawn this case from the jury.

The learn=zd trial judge recognized that the time of death
and gquestion of an intruder were critical issues. He highlighted
these matters in his directions te the jury at pp 1293-4 when he
said:

"I am now going to deal with just two
- just three things, three short
things to be dealt with. I have to
give you some dirsctions about common
fiesign. 1 have to go back and
point out the bits and pieces of the
avidence upon which the prosecution
relies to satisfy you in relation
to circumstantial evidence, and I
have to give you some diractions as
ro how you approcach #xpert avidence,
because what I am going to do now,

i am going to look at the whole
question of the time of death becausc
that is an important thing, that
issue about the time of death has to
e settled, has to be resolved,
because it is important in relation
20 theé whole circumstantial

evidence. When I say 1t has to be
scttled, it has to be rasolved. I

am not telling you, I am not com-
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"pelling you. What I mean is that
it has to be dealt with, it has

to be dealt with because 1t is an
important factor in the case. I
can't tell you that anything must
be settled. When it comes .0
evidence, I can't compel you to
come to any view, any conclusion
“on anything evidential.

Now, an expert is a witness like
any other witness. 1In other words,
not because a person goeg up there
and says: 'I am a docior' and
reels off his qualifications, you
the members of the jury must accept
what he says. His ovidonce comes
urnder the same scrutiny like the
other witnesses in the case, but,
of course, when you come tO assass
tho testimony of a professional
and scientific witnass, you beaxr
in mind the person’s training and
the person's qualification, but
you are centitled to reject it in
the same way that you would reject
the testimony of anybody else.
Now, the duty of an expert is to
furnish you the jury with the
necessary scientific criteria for
testing the accuracy of theirx
conclusions so as to snable you to
form your own judgment by the
application of those criteria

from the facts proved in evidence.
So that is the duty of an expert.”

Further, in his directions on common design and on the importance
of the time of death he said at page 1299 of the transcript:

"Mere presence at the home does
not make them guiltys cof this
offence. You must be satisfied
not only that all three ware
present at the houss but the
Crown must go further and
satisfy you that all three of
them participated in killing
Aubrey Fraser. So as to the
guestion of presence at the home ,
“hie time of death is an
important factor. First, you
first have to find what time
the death occurred and then you
go on to consider whether the
accused persons were present at
the home during that time and
whether or not s«ach or all of
them participated in killing
Dr. Aubrey Fraser.”



Analysis re Time of Death

The prosecution had to establish the time of death and in
this regard rhey ralied on the evidence of the experts Dr. Martin,

Mrs. Cruickshank and the pavhologisi Dr. Bhatt. Dr. Martin's

opinion as to the time of death bstween 7.00 p.m. and 9.00p.m, - to 9:30 p.m.

was base@ on the stage of rigor mortis he cobserved when he saw the
body at abour 1.00 a.m. He said that a view of the stomach and
its contents would have assisted him in giving an accurate
opinion. Mrs. Cruickshank's opinion was that death occurred
between 7.00 p.m. and 9.00 p.m. dafinitely before 9.00 p.m. on
29th November, 198%. This opinion was based on information she
had, that the deceased had eaten at 6.30 p.m. and that the stomach
when examined had partially digested food and was full. Beang
trained in forensic science and in Biochemistry and digestion
being in part a biochemical procass, had she seen the stomach
contents she would have been able to be more precise as to the
time of death. Dr. Bhati was the only expert who saw the stomach
and its contents. His evidence was that the stomach was full
snd its contents partially digested. Scme contents were
identifiable in their original form as ingested.

Dr. Bhatt's evidence was that ithe stomach in the process
of digestion and assimilation emptied its contents in 4~¢% hiours.
Emptying 2 its contents commences % to 1 hour afier ingestion of

a.d the process of e=mpiying is completed in 4-6 hours

|

the mea
depending on the nature of the diet.

Mre. Cruickshsnk agreed that the authority of Taylor's
Medical Jurisprudence, 1973 edition, gave the time of emptying of
the stomach as 4-¢ hours. But her recent readings and authorities
of recent ~rigin showed that studiss had revealed that emptying
had occurrad 2-6 hours after a meal. She relied on Polsons

Essentia.s f Forensic Medicine 4th ndition 1985.
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The unchallenged evidence of Dr. Bhatt was that the process
of digestior involves the commencement of emptying of the stomach
contents % - 1 hour after ingestion of a meal. His unchallenged
evidence was that the stomach of Dr. Fraser at the time of the
post-mortem was full and all the contents had not succumbad to the
chemical process of digestion, some had remsined unaffected by
the digestive juices (enzymes). How then should his opinion as
to the time of death be affected by thes=z factors?

Since emptying of the contents commences %;l hour after
ingestion, & stomach that is full after a meal would see the state
cf fullness remarkably ¢iminished some 2 to 3 hours later.

Dr. Bhatt's opinion that death cccurred 2z ~ 3 hours after ingestion
or half the times of emptiying obviocusly negated or ignored the
factual states ha described of the stomach bzing full. A full
stomach is incompatible or irrecopcilable with a stomach which has
reached % the time of emptying, some 2 - 3 hours after iangestiocn
of a meal. With the respect due to his eminence as an expert it
is evident, he did not have the xegard he should have bad to the
state of the stomach and its contents and in arriving at his
conclusion as to the time of death he concentrated on an assessment
of the post-mortem changes occasionad by rigor moxtis, hence his
opiniocn as to the iime of death as it relates to the time of the
post-maerizr: eramination is given thus:

“One thirty p.m. I did it and

considering the post-moriem

rigidity and stomach contents

and all roughly i put it about

16 hours after death.®
It is obvious that this rough estimate is the midway point in the
range of 14 - 18 hours that this witness had given earlier. He
followed t~is opinion in answer to furthar guestions which artempted

o extract a precise answer as to the time of death with this

response.
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"So considering stomach contents .
... and the stomach was full, I e
would put it at half the time \*T\
of emptying. I put it at twe to \\\\u/* T

three hours after the last nmeal.”
[Empbasis supplied]j

Here again he has given an opinion which halves the tims
of emptying as testifisd to by him namely four tc six hours. He
is an expert and this is his opinion. Tus duty of an expert =

"is to furnish the judge or jury
withh the necessary scicntific
criteria for testing the accuracy
of their conclusion, so as to
erabls the judge or jury to form
their own independent judgment by
rthe application of thesse criteria
it the facts proved iag evidence -
Dauce v. Edinburgh Magistrates
{1953] S C 34, 40 2s reported in
Archbold 19%z Vol ¥ 10 ~ 78 ."
[Emphasis suppliead ]

In this case it would be the jury's province to determine
the accuracy of Dr. Bhatt's conclusion by the application of the
scientific criteria he provided. Accepiing his evidencs that the
stomach he saw was full and the scientific data that emptying of

the stomach in the course of the digestive process commencss % to

1 hour after ingaestion, could they reasomably accept his conclusion

that the full stomach was consistent with consumptiorn of the last
meal scme 2 to 3 hours before? 1In 2 hours, applying the criteria
Dr. Bhatt supplicd, the emptying of the stcomach weould have been

1 to 1% ho.r advanced and in 3 hours it would have been 2 o 2%

hours undarway. Dr. Bhatt did not say hz saw any signs of emptying.

Indced any such sign would have been inconsistent with the finding
of a full ryomach. He dissected the body and the organs in the
course cf his examination and his evidence was conclusive as to
the obscrvations he made of the state of the stomach.

A Full stomach was, on the svidonce more consistent with
death having occurread % hour to 1 hour after the meal than it is

2 t7 3 hours after the megal. Dr. Bhatt said he was informed

£
$,;
o+
o

thar the last meal was had at 6.30 p.m. on 29th Wovember, 1988.

’
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This time he must have had from a member or members of the family
namely - the appellants Mrs. Fraser, Rowan Frascr or the witness
Stuart Fraser or from Assistant Commissionexr Wray who was sS9O
informed by Mrs. Aileen Fraser. MNrs. Fraser is on record as saying
as early as 5.30 a.m. on the following day #that Dr. Fraser had his
last meal at 6.30 p.m. the previous day. It is common knowledge
that the history of a casc forms part of the base for a doctor's
opinion. In order for him to form an opinion he asks questions toO
ascertain the history. The jury had to find as a fact when
Dr. Fraser died. They had the opinion of ithe experts they also
had scicntific criteria and they were entitled to set aside the
opinion of Dr. Bhatt and applying the criteria supplied find that
death occurred % hour to 1 hour, after the last meal. Accepting
the last meal being had at 6.30 p.m. they could find death occurred
between 7 and 7.30 p.m. If they-éccepted that the meal was had at
7.00 p.m. as given by Stuart and the appellant Rowan Fraser then
they could find death at between 7.30 and 8.006 p.m. making allowance
for vagaries they could extend the time of death to 8.30 p.m.
Soup is a popular and regularly consumed meal in Jamaica and the
jurors had the time in which to test Dr. Bhatt's opinion against
their experience if they so desired.

The persons admittedly in the house st that time were the
deceased and the 2 appellants Mrs. Fraser and her son Rowan.
The Intraday

" open =outhern window, rhe box behind the master bedrocom
door, it aissing items from Stuart's sawing roOoOm, aAllison's room
and the master bedroom were indicated as cvidencs from which the
inference could be drawn that an intruder had been in th2 house.
This gawsz rise to a further inference that this intruder or
jintruders could have committed the murder. The intrudar would have
had to e«nter through the window, mova TC the master bedroom then

through vhe door along rhe passage that leads to the living room
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and from the passage tc Allison's room then back to the passags
and into Stuart's room or in the reverse order. Then on leaving
either room, back along the passage to the masier badroom and
exited from +the house via ths window. In that period of time the
murder would have been committed and the movements executed with
Rowan sitting in the living room and Mrs. Fraser in the dining
room. One may well ask how the intruders evaded detection or had
so much time +to execute the deeds done unless there was a common
design with the occupants of the house to do what was indeed
accomplishead.

The jury as judges of fact visited the locus. They saw
the house, the layout of the rcoms, passage, bathroom, windows,
the electric alarm installation and they even had a demonstration
cf the behavioural pattern of tha dogs when a dog passing on the
road provided an unrchearsed display cf the dogs! natural
propensity. They saw the exhibits including the toilet tank cover,
they wera at liberty to handle it and experience its weight, they
had to determine what strength it would take to wield it and with
what degree of force to inflict the imjury to Dr. Fraser's skull.

The learned trial judge in clear and unmistakabls language
told them their functions as regards their detsrmination of the
involvowsnt of an intruder. His directions are at page 13069 of
the transg.oripu:e

“{f you were to f£ind that an intruder
entered the home that morning - you
sre duty bound to acgquit these accused
persons if you were to find that it
was an intruder who ontered because
it would cast great doubt as ©o how
Lr. Fraser really came to his death.
But, you will recall that when
Mr. Andrade addressed you he said,
from all the things that this intruder
d4id, you would have to find that he
was in complicity with the accused
persons; but I am saying to you that

if you were to find that intruder
antered that bedroom that nighi, you
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sewing room, removing articles from various rooms, and placing
the toilet tank cover cn Allison's bed. Thers was no evidence
that the house was ransacked, so it was reasonabla for a jury to
infor that whoever changed the garments knew where to find the
replacement. There is evidence that a towel found by Dr. Fraser's
head came from the cupboard in which he had his wallet. The
contents of the wallet werz untouchad. Was this the act of an
intruder? The camera was allegedly taken from the case, would an
intruder have done this? Why would an intruder steoal needle and
thread and not the wallat and contents? Ths kiliers had time to
arrange the body with the legs crossed, blanket tucked about the
torso, in “"sweet repose®, a position calculated to induce a
belinf that the deceased had died peacefully in restful sleep.
The appellant Mrs. Aileen Fraser's plaintive call to Dr. Martin
"] cant manage him” spoke volumes. The jury saw har and could
assess that at her age and size she could not manage a pexrson of
her husband's size, a powerful man in the opinicn of Dr. Martin,
of 6'2" and weighing 230 - 240 lbs. The jury had to determine
who was involved. The telephone in the master bedroom was not
working Dr. Martin found, but later it. was made to work: it had
probably been unplugged. The telephone system of the house¢
was not disabled; calls were made out, an intruder bent on
interrupteng communication would have disabled the system hence
the prosscution's claim that cutting of the telephone in the
sewing roon was part of & clumsy attempt at a cover up.

Tho toilel tank cover which the Doctors suggested could
have becs used to inflict the fatal injury to the victim's heaad
was depositad on Allison’s bed. It follows thar the box of books
had to bz nlaced behind the doox afterwards and the person who
placed ta2 box :here exited through the window. There was much
concen.ra-ion in the case on an intruder entering by the window

not much thought was given to someone already in the house



"are to acquit them because you can't
presume complicity with themselves
and any intruder. And, if you are
in doubi about whather or net an
intruder really entered that room,
you must also acquit them. Even if
you dismiss tha question of the
intrudcr, if you were to say no
intruder entered, that is not the
and of the matter. You have to be
satisfied in respect of each accused
person that each accusod person
participated in bringing about the
death of Dr. Fraser.

And when you comg to deal with the
circumstantial evidanco, remember I
told you about separate accused.

You have to look at it in relation
to each accused perscn. You have to
look at the opportunity in relation
to each accused person. You leook at
the interest in relation to cach
accused perscn. You examinc the con-
duct of each accused person and see
if the circumstantizl evidence is of
the naturc where 1t leads you to one
conclusicn and cne conclusion only
and te no other rational conclusion
in respect of each accusad person.”

On the evidencs, the experts Dr. Martin and Dr.

Bhatt were

agreed on the
although they

cf a strugglc

absence of defensive injuries and signs of a struggle
thought that there ought to have been some indication

taking into consideration the size of the victim and

the nature of the injury which they concluded was the first

inflicted, that to the head. Those experts and Mrs. Cruickshank

were critical of the small evidence of hacmorriiage having regard

to the ini:rvy ©o the neck rupturing the blood vessels therein.

althoug!. the names wers not given, the blood vessels in the neck
are the cacceid artery and the jugular veir. Dr. Bhatt oxpressed
the view th=t in ail probability the victim, Dr. Fraser was not

wearing the track suit top at the time the stabs to the

chest were

inflicted. This led to the prosecution asking the Jjury to infer
that there had boen a cleaning up involving a change of garment
and a disposal of blood-stained articles. Only persons with the

certain nnvledge of their freedom from mclestation, surprise or

interruption would have found time to indulge in changing garments

and setting the scune as it were by cutting tclophone wire in the
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leaving by the window. The jury visited the locus in guo which
was reportedly intact, what cobservations they made, informed
their thinking and finding.

Dr. Fraser was a person who loved open windows and fresh
air. When it became unsafe to indulge in this pleasure, security
was put in place and burglar bars installed at the upper half of
+ho bedroom sash windows. This allowed the upp=r half to be
opened for admitting fresh air but barred against intruders.

Dr. Fraser indulged in privacy and spent much time in the privacy
of his bedrocm. In Jamaica it is common place to find houses
with  glass bedroom windows having the glass in the lower half of
the window frosted to insure privacy in the badroom. Wwith the
lower half frosted and the upper half barred and open: Dr. Fraser
would have all he‘d&sirud ~ privacy and fresh air, With security
in place,dogs, electronic alarm, burglar bars, why should he open
the lower unbarred section of his bedroom window which is at
ground leval thus negating his security system and depriving him-
self of the privacy he so charisbed. There is no evidence
suggesting that he was stupid. The jury went and saw what was
chere¢. The jury alsc saw the burglar alarm system the evidencea
coming from the Frasers that it was manually operated leads one

to queétion the wisdom of installing a system which required

Mr or Nrs 7raser in an emergency having to got out of bed, probably
in a darkcuned roon, cross to the area by the window, locate the
switch and then activate the buzzer. This was a matter for the
jury's cocarileration. The jury by tﬁeir verdict found there was
no intruder.

At the end of his summation the learned trial judge
invited <ninsel co indicate areas, if any, which they wished

addressed. in response to this invitation, this was said:
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"MR., DALY: N%thingﬂ that I can think
of.

MR. PHIPPS: There is one little matter
on which I consulted my learned friend,
the guestion of the missing items, in
particular, the Cuban Military radic
and the watch which Mr. Fraser -

Dr. Fraser - it came in other than
through Mrs. Fraser."

He gave further directions to the jury ending thus:

"But you must make up yocur mind whether
items were stolen from this house
because if you are satisfied that items
were stolen from that house then- it
would lend creédibility to ithe presence
of an intruder.

Bear in mind, you know, tnat the defence
is not saying that it is an intruder

who killed Mr. Fraser because the defencs
is that they don'‘t know how Mr. Fraser
came to bis death. But the defence is
saying there is a real probakility,
because of the open window, thet an

S intruder could have entered and done

the act.
HIS LORDSHLP: Have I covered 1it7?
MR. PHIPPS: Thank you, My Lord.

Thank you."

Mr. baly ¢ C complained that this direction misstated

defence in saying that:

"The defence is not saying it was an
intruder who killed Mr. Fraser.”

“in fact: he submitted ¥This is
precisely what the defence was say-
ing, this being the only credible
alternative to the Crown's case.
in so misstating the defence and
further misdirecting the jury the
learned trial judge devalued the
defence ... in additiom it left
vhe impression that the defence
iind assumed an onus of proving that
an intruder had murderad the
Jeceased,”

In her staiement from the dock Mrs. Fraser said:

" gwear I did not kill my husband,
I say again i did not kill my
husband. Nor did 1 arrange to have
him killed, nor did any of my
children. It is inconceivable that
they would do such a vicious act."

Rowan's avidence wass:

“At+ no time at all that night did I
injure my father. I was never in
combination with anyone and my
mother and myself did not kill my
—ather."

the
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also
"We did not kill my father®,

Asked if he hai any knowledge of how his father came to6 his death,
he said "No".

In these statements neither accused sought to say that
an intruder did or could have killed Dr. Fraser. There was in
the case,evidence from which it could be inferred that an intruder
had entered th: louse. The learned trial judge therefore had to
balance this evifence against the statements of the persons
charged and his directions in this regard were partiduiarly apposite.
Mr. Daly‘s contention is without merit.

Rowan Fraser's evidence and the Crown's case was that he
was at home between 7.00 p.m. and 8.50 p.m. approximately. He
then went to the sirport on his job. While he was at home his
father was there and alive. He saw him at 8.45 p.m. just before
he left home, tak:ng his jug of water to his bedroom. On this
evidence he is say:ng his father must have been killed after he
left home and while he was at work or on his way to work. His
defence therefore in respect of the period after 9.00 p.m. was
an alibi and the judge gave directions adequate and clear to this
end., Mr. Phipps' suabmission that the learned trial judge's
directions on alib. were prejudicial *to the appellant Rowan Fraser
is not supportable.

The directions the lgarned trial judge gave the jury are
at page 1284-85 of t've transcript:

"If you believe what Mr. Fraser told
yoa, you must acquit him. In
sumrary his evidence is, 'I didn't
kiis my father. I was not involved
wicl anyone else in killing my
fatlrer and I don't even know how my
fatler came to his death.® 1In other
worés, he is saying, 'I was't
there. I left and went *to work,'
He is saying, 'I was clsewhere.’

Ha sets up an alibi and in law when
a rerson raises an alibi, what he

is saying, 'I wasn't where you said
I was. I was at another place.’
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"and an accuse6 man has no burden
upcon him to pyove an alibi wihen
he raises it. It is the prosecu-
tion that has the responsibility
to negative that alibi to prove
o you that the xlibi is untrue
and further, tco satisfy you, to
the =2xient where you feel sure,
that this was the accused map who
committed the crime. Merely to
find the alibi is untrue doss nct
entitle you to ceonmvict him
bzcauss the burder of proving his
guilt is the respousibility of
the prosacution. He has nothing
to prove. So 2ven if you rejsct
his alibi you don't cornvic: him
for that reason alone. You have
+o go back and lock at the
totality ¢f the evidenc2 and say
whether or not the prosecution has
made you feal sure.

I have d=alt with the situation
wh2are if you believe him you musw
acquit him. ©Now, let's go one
stap further. Even if you have
doubt, if you entertain doubt, in
orher words, you are not sure
whether or not to believe him,

you must also acquit him because
it means, then, thai the
prosecution would not have dis-
charged tha burdsmn which rests
upor it to preve his guilt so yeu
are satisfied to the extent whare
you feel sure. And, again, 1 rapeat,
aven if you reject his tesiimony
ag being untruthful, you don't
convict him for that reason alone.

You leook at the totality of the
evidence. "

In the context the learn=ad trial judge's directions ware absolut=ly

correct

Ground

circums

inoradin

pSCCU

m

The summing up was challangsd irn several grounds of appgal.

, F-- powaln Fraser and Ground 4 and 15 for All»ren Fraser

P

complainwe rhat the learned trial judgs failed to indicate to the

jury, rhe ovidencs relisd on by the prosecuticon as links in the .chain

tantial evidence. A further complaint was that thers was an
a-: wumber of references to the preosgcution cas? or what the
ticn was propounding, disproporticnate to referance tc the

o- the defence. This Mr. Daly Q C submitted denigrated

once and was. unbalanced in favour of the prosecution.

of
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A trial judge has .a duty to indicate to the jury

o

the evidence on which the prosacution relies in procf of the

charge in the indictment. Whare the evidence is circumsiantial
he is obliged to indicarte the infsrences sought to be drawn

from the evidence and direct them on theix duty in this

regard. Ths burden of proof rests on he prosecution, it follows
therefore that in *he course of his summaticn th? judgs must
refer *o *he allegartions of the prosecution. Th» complaint of
tha defance that the learned rrizl judg. mads frequent reforencs
to the prosscution cass is pot wirihout substance, but it lacks
merit. Thae Lrarned trial judge also highlighted the inferences
rhe defince alluded to as destroyling or casting doubt on the

circumstani izl evidancsz on whaich tha Crown rrlisd, Thers wWwas

ne burden on tho defepce “¢ provs any'bings Thig was zmphasized
by th# judgs at pags 1258:

"Now, when you are draliang with circum-
staniial evideonce, th~ factors rhat
you ace looking ar ar~: One,
cppor funity; *wo iarcrost apd thre<,
conduct.. So in this casc on the
qussitor of opportunity, th» Crown is
saying that in rospect ¢f the accused,
A:lesn Fraser, she was ar home for the
sntirs pariod, from somewhors arcund
5.30 until thz dseceasad was discover2d
dead. iIn re==p=cht of th= accus=d,
Rowan Frasay, the Crown says he camg
nowm? somswhor:s arocund $:45 to 7@ p.m,

; apd until §:50 p.m. a2 was &t homs
= before he 1oft for work.”

A% page 1#69 {(supra) he told thom:

“piare presanes at the pome dors not
mawe them guilcy of this offence.”

And at pagse 1300 he said:

",.. in my visw th: Crown has failed
‘ to prove apy motive ... ihe fallura
! to prov: motive weakens the circum-

stariial svidenca.”
At page 1077 he davecunds
"the dafonce 18 83ylng, ameng other

things ... this family is & clessly
kunit family. They have exfremsly

P
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"good rzlationship, inter-relationship,
and ther«fore thare 1s no rszason why
they would have wanted to kill the
deceasad .,

i

The jury he2ard the statement made by the appellant
Aileeﬂ Fraser and the evidencs of th= appellant Rowan Fraser
and the explanation ha gave for the statement he made in
ralation to the garment, pyjamas, his father wore. They saw
and heard him znd choir exclusive function was to detarmine
what they made of wha?! was said by both appsllanis. The
grounds of appeal fail.

Mr. Daly Q ¢ in ground II said:

"The learned trial judgs eorred in
telling the jury that circumstan-
tial evidonce was frege from the
blemishes that affect direct
gvidencr.”

The accuracy of +~his complaint must be ascertained by

S

comparing it with the centext in which the directions were given
baginning at page 1172 and continuing on page 1173 and 1174 the
lesarned judge said:

"Circumstantial avidence is as valuable
in prove (sic) sf- g charge as-is<direct or
ayswitness ovidencsz. Circumstantial
zvidencs geoing to prove tho guilt of an
accus~d iz this, on® wiiness muUst
prove one thing anoiher proves anothsr
thing, and *hess taken togethor prove
the chargs o the sxtont whsye you can
f2cl surs of it, But nowve of them
taken separately proves the guilt of
the accused. Taken together thay
load to one inevivabl:s conclusion of

-~ guilt, and if +that is th=z raesult of
circumstancial evidsnece 1t is as much,
it is a much safar conclusion to com?
to than if one witness goss intec the
witnoss box and gives direct 2vidancs
and says I saw the crime committad.’
Ar ¢yswitness may somatimes be

mistaken, mistak2n abcutr a pearson,

or abcut an act, or may be influencad
by grudge or spite. Circumstantial
2videnca is froe from thsse blemishes.
Circumstantizl cvidencs comnsists ¢f
this, that whon vou look at all the
surrounding circumstances you find
such a sorics of undssigned,
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"unexpacted coincidences that 38 3
roasonable, rhat as roasonabls prr-—
sons you find ygur Jjudgment is
compell=d to om: conclusion; all

The circumstanc:s rplizd on must
point in one direchion, and gne
direction only. 1f the circumstan-
vial =mvidence falls short of that
standars, if it doos Dol satisfy
rnat +ta2st, 1f it 1gavos _gaps, +han
it is no usc at aill. [Emphasis added|]

Circumstancos may point to ond
conclusion, but 1f on=s circumstance
is not consistont with guilt 1
broaks the whels thing down. You
may have all the circumstances
consistent wirh guilt but equally
consistent with semathing =lss %00,
that is not good encugh. What
you want is an array of circum-
stances which peoint o ohe
conclusion, and to all reasonabla
ninds that conclusion only; and to
nc othrr rational conclusioci.
That is what circumstantisl £vidance
ie. I am geoimg to hava %o com® back
ro it, I have just introduczd you
co i+t so as to #nabls you Lo
appreciats the testimony of fhe
wiln-ss~s upor whoss rratimony zhe
crowrn is relying to satisfy you so
that you foel sure in rels'ion to
thes circumstantial »vidence. But I
am geoing o havae to com™ back teo it
when I point outr te you the bits
and picces of evidence which the
crown is saying from those
unexpected and undesignsd coincidancss
you should be lid to onro conclusicn
and one conclusion only, and te no
oabher raticnal conclusion but ths
guilc of the accused prYsons.

nhese Sirsctions arz ideantical To the dirsctions given

in R. v, toevy? earretct SCCA 151/82 d¢liversd on 4th November,

v 2 o, e+

1983 and appiovse Dy this Court. Afier a carcful reoview of the

authori+icz larew J A spraking for rhis Court said:

Wi weight of aurhoxity boginsing
with R. v. Clarice Elliot o J.L.R.
173: R. v. Elijah Murray ¢ J.L.R.
256: R. v. Burns and Holgate 11
W.I.R. 110 and R. v. Cecil Bailey
(sLpra) is that whers tho cass for
presacution depsnds on cixcum-
stantial evidencs, tho judgs should
make it clear o the jury that nob

nly must the svidonco point in ong
dircetrion and cone dirscuion only,
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vand that bzing guilt, 1t must be
inconsist .mt with any othuy
conclusien. Tha appreach in

vhis country is pot “hi same a8
in England. In the prescut case,
w:: ar> cl2ar thax rthe learned
trial judg~ had firmly in his
ming the decisions of this Courd
bhag=d on Hodgn's c3so (1838) 2
L2win C.L. 227. His dir-ctions,
in cur judgmapt, were impeccable,
and accordingly, w2 Aarc pok ’
porsuaded that vhzra is any
marit in £his ground which rhus
fails.”

R. v, Lloyd Barrett was followad i R. V. carltonp Linton SCCA 169/81

deliver~d 16+h January 1964 and, in SCCA 32/83 R. V. George Edwards
deliveresd 16+h Decombor, 1983 in th: latter casc Kerr J A said:

n_ ., it is the ~ffact of the
summing up as a whole thsbt is
jmportant; the trial judg= 1s
not obligzd to follow any
formula or pronouncs Aany
shibboleth, ... where however
dirsctions on a particular
aspsct of the law have been
authoritatively approved and
advocat=d by an Appsllate
Court, the prudent and appro-
priat~ uss of .such dircctions
is r2commendcd.”

This ground cof appeal is. unsupportabla.

The app+llants admitted giving the statsmonts that wers
tondered as exhibits by the prosnyuticn. They wers admitted in
ovidonc: as part of the nvidential matrix on which the Crown
reliad,  an Cvonan did‘not énd could not say to the jury they
shovld acarpt vhirm as abselutely iruz. Indeed witnasses callmd
by #hs progrcution ars asked ro testify bacause the prosecutiop
present ihem as persons who wore so positionzd that the jury can

find tb:t they can give credible svideonce. The presecution cannoi

‘guarant<a that the svidence they give is th= absolute truth. It is

th~ funct.on of ths jury to fimd the facts and in so doing @
d: termin~ where the truth lies. Honee the jury can accept 2 part

of what -~ witpass says. The jury car find thet the witniss, bicausa
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of his 2morional invelvement with the proszcuticon or dzfenc? may

shad.: or slant aspects of his eavidesncm.

Mr. Daly Q C in ground 13 statead

2y

“That th» lrarned trisl judgs erred
in law in dirscting rhe jury than
the mur-ef-court stat-moents of tho
Applicant ‘'wers admix:i~d into
svidencs as. *o “hr facis (sic) of
the stratement. having bean mads bul
not as to tha truth of th: contents
rheroin' "

Eor +h~ reasons given abeve I find this ground without
merit. Othar grounds suggest that “ha jurers werc confused by ths
dirscrions giv'm apd that thors was a failure by th~ learasd frial

judgr to direct the jury that if thoy wexe of the vizw that cone

‘parson was guilty and wer~ unable to docide which enz, all should

bo acquitiacd. Counsel mutrually suppori~d cach othar ip urging that

failure to give an "Abbot+" direction led to 2 miscarriags of

Justicn and rhe appeals should be allowsd. - "Tha verdict was

unriasonabl- and cannot be suppqrted having regard ro ths avidence”
was a ground urg=d by b@th'app@llants, who also uréad that due
regard teo the charact~v evidencs should radoupd to a verdict of'
acquittal. |

Mr. Ahdrada Q C in responss itemised the circumsrantial
evx@@nct on which the Crown relizd. He submitted that the
cumulat:7z zEfsct of ihe avidencs led to the conclusion that on®

parson oomild net havoe commit+saed rhe crime, Thers was evidence of

etn

tha spprlliants ach

QA

rg in concert directly or inferentially, he
submittal, =nd ths jury considor=ad this 3nd decided advarsely Lo
ths appellants. |

The trisl was loeng and th2 evidence vqluminous the
issuss Qare well ventilated and the lrarned trial judg» was gtudiousx
and ceraful in his charge to ths jﬁfy. In any case of som~ length

and comhicxity counscl can find cause to cemplain abcout the direc-
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tions given by the %rial judge in his charge to the jury. This case
was ne cxcepticn. Thass complaints must be cxaminced in the lighe

of the circumstanczs and tha principles of law applicabla; Thera

is howaver no formula that ths trisl judg= is requirrd *o follew

slavishly. 1In R v _Yvonne Johns & Frederick kMcIntosh SCCA 102,

103/83 junr<ported] delivered 83th Jun? 1984 (Kerr, Carsy & ROsSS JJAj
spssking psr Car~y J A said:

"This Court has made it sbundantly cloarx
in many caszs hitherro, that it will
not prescribe formulas for summations,
the. ganct ion for wiiich will bo th:
allowing of appeals. A *trial judgw
should bs fres to kailor his summing-
up, having rzgard io his ssssssmunt
of tha jury whe 27~ callad upon o
doctarmine guilt or inncconen,” the
naturs: or comploxity of the facts,
and ths law which is applicablas 1o
those facwvs. 8o long as dir-ctinns
are clesr, accurate in point of law,
fair and adequatc to 2nabls A jury
“to understand tho issuss which fall
to be considrred, and the law they
are called upon to apply ‘o the facts
before thom, then a trial judge will
have ably discharged his function and
responsibility as such in rolation te
a criminal trial in this country.

This court will not interfere in these
circumstanczs.”

I'agree with the submisions of Mr. Andrade ¢ C that ths
Crown had presented an ovsrwhelming case of circumstantial avidancs.
Dr. Frasay, the jury found, was murdared in his housc at a timo
when thte nnly othsr persons therzin wsirs thr appellants. Thare was
tha appar-n: lack of moéive énd édequatw directions were givon on
this and z21sc on the ~vidance of géﬁd charact=r of the appellants
given by suinznt witnesses led by the Horuurable Kennoth Smith 0.J.
retired Cuief Justicn of Jamaida} a mau renown for his .
outstandirc intzgrity. Dsspite this, tho jury convicted the
app~llants on ths capital chargns. The Jjury considerad th?
cvidencs and acguitted the third person chargad or the indictment,
Mrs. Allison Hunt. This is a clear indication that ths jury
approached their functions wikh responsibility and actud

int=1lligencly on cloar and fair directions given ably and lucidly.
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Thay wzrs not confused and as ths dlroctlons gatisficd the clsar

dicta of this court givan in R v Yvonne Johns & Frederick Mcintosh

1

(supra) I hold that this court should not interfsre with the {

.. |
couvictions, I therefore trﬁaf the appllca%Lons as the hear*ng|

N

of the appeals, dismiss the app@als~aga1nst convictieas. Follow1ng

o the dictatas of ths Off@ncas“against the Person (Amendment) Act
\

1992 1 c¢lassify fhh convictions as non—cap1 ral murder; the _‘} !

sentoncas of d@dih are set asids, sentences of 1mprlsonm@né»torn ,

life substituted andVI direct that theay be not considersed for p%r;l
until they shall have s<rved a s=ntence of fifteon ysars. !
Counsml 2t the Bar have shown 1ndustry and oxudltlon in
the prpparaL on and presantation of thoir subm1551ons. Ny fallur@
to refer to all thz authorities they c1tad has beﬂn deiermlnpd ﬁy

a desirs to avoid prolixity and not out of disrespacta 1

R —

"~



