IN ‘THE COURT OF APPERL

RESIDENT MAGISTRATE'S COURT CRIMINAL APPEAL NO,. 32/94

BEFORE: THE HON. MR. JUSTICE WRIGHT, J.A.
THE HOW. MR. JUSTICE GORDON, J.A.
THE HON. MR. JUSTIiCE PATTERSON, J.A. (Ag.)

REGINA
VS
ROY GEORGE WILSON

Delroy Chuck for the appellant

Paula Llewellyn, Deputy Director of
Public Prosecutions, for the Crown

Octoboxr 18, 19 and November 23, 1994

WRIGHT, J.A.:

it is unthinkable that any counsel could expect to prose-
cute an-appeél without having filed any grounds of appeal. But
that is exactlf what transpired in this case. The appellant
pleaded guilty’?c three informations charging bre;ches of the

N W

Customs Act on March 29, 1994, and on April 8, 1994, counsel )

lodged Notices of Appeal. Thereafter nothing further was done
N To perfect the appeal even up to October 10, 1994, when the appeal

was listed to be heard. Counsel attended court ready to proceed

but all that was before the court were copies of the informations

and one copy of the Notice of a&ppeal along with one page on which

the guilty pleas and the sentences were recorded. It appears on

that page that the facts were related to the court but none was

recorded nor were the statements with the facts submitted for

the information of this court.

The matter was taken out the list and set down for October 18

to afford counsel time to put his house in order. Promptly next

day grounds of appeal were filed but mothing else was done because
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up to the time when the matter was called on again on October 1.3
counsel was not aware of the need to do aay moere than he had done.
it was only with the indulgence of the court that he was enablied
to have this appeal properly before the court.

it ought to be trite learning bui bacazuse of what occurred
in this case it may be timely to draw attention to the provisiocns
for appealing ifzom decisions of a Resident Magistrate exercising
criminal jurisdiction. Those provisions are tc be found in
sections 293-29G of the Judicature (Resident Magistrates) act,
- which are as follows:

"293. An appeal from any judgment of a
Magiscrate in any case tiried by him on
indictment or an information in virtue
of a special statutory summary juris-
diction, shall lie to the Court of
Appeals

Provided, that nothing herein shall be
deemed to apply to any case adjudi-
cated on by any Hagistrate, whether
associated with other Justices or not,
which is within the cognizance of
Juscices in Peciy Session, but an
appeal may be had in any such case
supnject to the law regulating

appeals from Justices in Petty Sessions.

2%4.--{1) &any person desiring to
appeal from the judgment of a Magis-
crate in a case tried by him on
- indictment or cn informa:zion in virtue
of a special statutory sumnmary juris-
diction, shall either during the
si1tting of the Court at which the judg-
mentc is dclivered give verbal notice

of “appeeal, oxr shall within fourteean
days from the delivery of such judgnent
give a written notice of his ivi2n-
ticn Lo appeal, toc the Clerxk cof the
Conrits of the parish.

{2) Every written notice cf
appeal shall be sufficiently signed, if
signed by or on behalf of the appel-
ilant either with his name or mark, or
with the name of his solicitoxr, but
if signed witch his mark, such signa-
ture shall be atctested by a subscri-
bing witness.

2895, If the appellant ¢hell fail to
give ithie notice of appeal as herein

providea, his right to appeal shall

cease and determine.

296.~~{1) Notwithstanding anything
contained in amny law regalating
appeals from the judgmen: of a
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"Magistrate in any case tried by him on
indictment or on informaticn by virtue

of a special statutory summary juris-
diction the appellant shall within
twenty-one days after the date of the
judgnent draw up and file with the
Clexrk cf the Courts for transmission to
the Court of Appeal the grounds of
appeal; and on his failure to do so he
shall be deemed to have abandcned the
appeal:

Provided always that the Court of Appeal
may, in any case for good causzsz shown,
hear and determine the appeal notwith-
standing that the grounds of appeal were
not filed within the time hereinbefore
pPrescuibed,

(2) The grounds of appeal shall
set out concisely the facts and points
of law (if any) on which the appellant
intends +to rely in support of his
appeal awrd shall conclude with a state-
ment of the relief prayed for by the
appellant.

(3) The Court of appeal may dis-
miss without a hearing any appeal in
which the grounds of appeal dou not com-
ply with the provisions of subsection (2).°7
From the provisions of section 296(1) it is clear that
since no ground of appeal had been filed as required as from
April 20, that is, twenty-one days after the date of the judgment:
the appeal was deencd to have been abandconed. This may accounc
for the facti that the papers, such as there were, did aot reach
the Registrar of thc Court of Appeal until kugust &, 1994. it

is ocbvious, therefore, that unless counsel could avail himself of

zhe proviso to section 296(1) the appeal would rerain in the limbo

= e

heing decned Lo be abandoned and could not be heard.
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The informationz in respect of which the pleas of guilty
had been entered arc as follows:s

“7557/93: &ppellant charged with being on
12.11.92 knowingly concerned in
the fraudulent evasiorn of imgort
duties of customs relating to
the importacion of a stove with
intent to defraud Her Majesty of
customs duvy TASreOii.
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Appellant charged with being know-
ingly concerned on 9.7.93 in the
fraudulent evasion of import

duties of customs welating to the
importation oi a generator, Z bales
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of pampers, a used truck engine,
2 televisions, 2 television
stands and 2 sets of rims and

tyres with intent etc.

7556/93

0

Appellant charged with being
knowingly concexrned on 14.9.93
in the fraudulent evasion of
import duties of customs rela-
ting to the importation of:

1 Lacasse Concept 76
1

Executive desk
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acasse Concept

File cabinet

)

Lacasse Concept 8o

Credenza

}...1

1 IBM Wheelwxitcr xibbon

1 . gross z Hunt Blectric
Pencil Shacpeners

2 Xerox photocopy paper

1 Global Hi-back executive
chairxr

2 Maxell 3-% DDHD Diskets

with intent etc.
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sppellant charged with being
knowingly concerned between
September 15 and 22 1593 in an
acttempt at a fraudulent eva-
sion of import duties of cus-
toms relating to the importa-
tion of 2 Honda motcrcycles,

a quantity of tools, battery
chargers, hosepipes, shelving,
a floor safe and food with
intent etc.”

But for the industry of counses for the crown in ferreting
cut tae stacements, the facts would not have been fully disclosaed
tLo this couact, It must be staced that in an effort tc £ill the
void, the appellani did on October 12 file an affidavit disclosing
sCe LEaCts.

The appellant was an employee of the Colombian Embassy
since 1578 and in due course became respounsible for impertations
by the smbassy. The Embassy enjoyed duty-free concessions., The
appzllant Jdeveloped guite a rappori with the Customs Department

wror a prriod of vears., He conceivazd the idea of making availabile
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©o importers for fezes ranging from $5,000 to $11,000 the duty-iree
facility enjoyed by the Embassy. He would cocllect the gocds at
the wharf without auy customs check and deliver them to the
importer.

The discovery of his activities was quite accidenial., He
haa beén directing the importers, his companions in crime, to
ship their‘goods by & certain shipping company in Miami and
because the goods came addressed to the Ambassador by name this
shipping company sought to preserve this line of business. To
this end, a representative of the company came to Jamaica and
made a call on the Zmbassador to thank hiwm for his patronage of
their company and to ascertain whether he was satisfied with
their seivices. The conly response wihich Lhe¢ Bmbassador could

his representative was mistaken since the

o

give was that
Ambassador knew nothing of the criminal activities invelved. But
since the representative had proof he maintained his ground and
advised the ambassadcr that there was o shipment for him on the
unarf. Thiz was easily vevified by & telephone call and the
Zolice and the Revenue Protection Division (RPD) were called in.
Thos2 goods are the subjeci-matter of informacion 2262/94.

The appeilant confessed and with his co-operation the
other culprits vere identified. But they were cranted immunity
from prosecution and allowed to pay tine duty and retain the goods.
This course was made possible by section 213 of the Custoums Act
wthicn reads ags followss

"219., Subject to the approvai of the
Minister {(which approval may be signi-
fied by general directions o the
Comnissionex) and notwithscanding any-
thing concained in section 217, the
Commissioner may itigate Or remsitc
any penality or restore anything seized
under che cuscoms laws at any tiue
priox to the commencement of proceed-

ings in any court againsc any person
for an offence against the customs

it mist be pointed cut that the RPD nad no option but Lo proceed

e this section bocuuse without the grant of immunity the
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importers were not prepared to say what had happened or to dis-
clocse the goods imported and the appellant who had not seen the
geods could not oLfV« any assistance in identifying the goods.
The charges against the appellant were preferred under
section 210{(1) of the Custbms Act, which reads as follows:

"210.-~(1) Every person who shall import
or bring, or be concermed in imporiting ox
bringing into the Island any piohibited
goods, ©r any goods the imporiation of
which is restricted, contrary toe such pro-
hibition ©ox resitriction, whether the same
be unlcaded or not, or shall unload, cr
assist ox be otherwise concerned in
unloading any goods which are prchibited,
or any ¢ooas which are restricied and
imporited contrary to suchk restriction,

or shail knowingly harbour, keep oxr con-
ceal, or knowingly permit or suffer, or
cause Qn procure t©o be harboured, kept or
concealed, any pronibited, restricted or
tncuscomed goods, or shall kunowingly
acguire possession of ox be in any way
knowingly concerned in carrying, removing,
depositing, concealing, or in any manner
dealing with any goods with intent to
defraud Her HMajesty of any duties due
therecn, oxr to evade any prohibition ox
cestriction of or applicable to such
goods, c¢xr shall be in any way Lnowingly
conceined in any fraudulent evasion or
attempl at evasion of any smport OF
export duties of customs, or of the laws
and restrictions of the cusuoms relating
tOo the impcrtation, unloading, ware-
houszing, oellvely, removal, loaaan and
exportgtion of goods del& for each

sucii offence incur a penalty of five
thousand dollars, or treble the value of
che goods, at the election of the Commis-
sioner; and all goods in respect of which
any such offenc; shall be committed shall
be foricited.

[Emphasis suppas

The point to be obsexved is that, whereca:z seccion 219 allows for

o]

the guilty party to retain possession of the goods where the

J

section i3 resorited to before the commencement of proceedings in
any courit against any person, there is no such option under sec-
tion 210{i). Under section 210(1l) penalty is $5,000 or trebles the
value of the goode at the election of the Commissioner plus a

this section the

wl

wmandatcry forfeiture of the goods. Unacx
Commissioner has no power to elect not to forfeit the goods and

T~

court any option with regard to forfeiturz.

O

neither Las the
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Upon arraigmment the appellani having pleaded guilty at th

¢lection of the Commissioner the following penalties were impose

{2

o March 29, 1994:

information 7557/93

$ 73,507.74 oxr two
years hard labour

y 7561/93 - $ 287,%941.14 oxr two
years hard labouxr
" 7555/93 - $ 545,379.75 or two

years hard labour

2268/94

$1,298,754.84 or two
years haxd labour.

ibsent from these penalties is any order for forfeiture of the
gooas which is guite understandable since this appellant was
never in possession of the goods with the exception of the time
it took him co take dclivery of them awv the wharf and transport
them to the various owners. Upon imposing these penalties the
ccurt ordered payment to be made as follows:

$73:587.74 to be paid in 6 wecks and the

balance at the rate of $50,000 per month

until liquidated - 2 suretics to be provided.

Twe grounds of appeal were filed but ground 2 was not

countenanced and was soon abaandoned. That ground would have thne

coupt construe the words "Every person® at the beginning of
section 210(1i) as meaning "aAll persons®™ with the comsegquence that

the penalty imposcd would be divided among a2ll such persons thus

relicving one person from having to pay the whele penality. Buc
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crained construction ware pecsible, and we do not
say it iz, it would mot avail this appellant because the court
couid only deal with persons charged and the appellant was the
cnly cne chargzad.
The first ground complains that the sentence 1is manifestly
excessive and unjust in support of which it was contended thats
"{a) The appellant was noc the principal
importer of the gonds., The appellant
facilitated the ixporiation and evasion
of customs duties.
(b) That, the Commissioner of Custois, by

agreeing to collect the duties fcr the
prchibited goods from the principal



-8

impoxters, made an election with
regards to the goods.

(c) That possession of the goods, at no
time, vested in the appellant and 1t
is unfair and unjust for the fine to
be sc calculated.

(d) That the sentences impoced oughi to
be directed at all the parties
invelved in the evasion of customs
ducies, and to charge and fine the
appellant alone is manifestly unfair.”
A further contenticn was that the Comuwissioner having elected to
procced under section 219 and so collect the duty cannot make a

further c¢lection to impose a penalty as part of the sentence of

the court. The flaw in this latter submission is that when the

o

Comuissioncer acts under secuion 2i% he i3 not required to make

an election; ne is onrly dealing with tae goods without referencoe
te the guilty pariy concerned. Section 218 refers to sectiom 217
which xeads:

"217. Vinere a penalty is pirescribea for
the commission of an offence under this
Act or any regulations made thereunder
such oifence shall be punishablie by a
penalty not exceeding the penalty so
prescribed; provided that where by rea-
son of the commission of any offence
the payment of any customs duty has or
might have been evaded thaz peanalty
imposad shall, unless che court for
special :reasons thiainks fic to order
otherwisc, and without prejudice to
the power of the court to impcse a
greater penalty, be not less than
treble the amount of duty payable.”

This section maskes it plain that 1t is the guilty party

P

who i3 anenable to the penalty provided Fo#'thercunder. On the

¢

other hand, ﬁhe onliy power given the Coumizsioner once proceedings
nave been commencced in any court is to clect which of the two
penaities ¢hall be imposced. The contention is that, since ithe
Commissioner had so acted that the cour: is o longezx able to
pé%s the sentence provided for under sectien 210(1) which includes
forfeiturc of the goods, he has disenabled himself from making
an eiection under that section.

The few lincs recording the proccoedings before the Resident

magiscrate do aot disclose any menticn of the siatus of the goods
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at the time that the case came before :the court. To be able to
impose a sentéence under section 21U(1l), the court needed to hear
what had bccome of the goods because if they had not yet been
deait with uander szction 219 it would now be too late for the
Commissioner to attcmpt to do so. If a penalty is being imopecsed
under section 210(1l} it cannot be less than the penalty provided
undexr that sectionm. There is no stacement that so far as this
eppellant is concernced the Commissioner had taken any steps under
section 2139 to "mitigate or remit any penalty or restore"” the
gocds involved. Indeed, apart from the goods mentioned in inform-
ation 2262[94, thet is, the goods on the wharf when the matter
came to light, it is not clear whether any of the goods in ques-
tion were seized. So then the guestion is whether if there are

no ygyoods against which an order for forfeiture can be made it is
competent for & penalty to be imposed bassed on the Commissioner's
clection. It is difficult to sec how this could bc so since the
court has mno discrciion under section 2i0{(1) and in a situation

where the goods axe not amenable to the crder for forfeiture the

bt

court in imposiung only the Commissioner's elaction would be
Laposing a penaliy not provided for by law.

Scection 217 makes it clear thac for the ccmmission of an
offence under the Customs Act the maximum penalty that shall be
imposed is that which has been prescribed but a minimwa penalty
is alsc provided based on the fact that the offence has or might
ave resulted in the evasion of duty. That wminimum is treble
the amount of duty payable with power reserved to the court to

prescribed, in the

-

inposa a graater penaliy not exceedinyg thal
cirsumstances, by section 2106(1).

Wnile the heincusness of the appeliznt’s offence cannot be
overiooked, there is this to his credit that he made frank admis-
siors to the RPD and without the assistance which he gave to the
RPD 1t Wculd have been virtually irpossikble for that dcpartiuent
o discover who were the importers of the goods involved. That

wa2a the ctatemens frou the RFD. 3But if our reasoning regarding
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the non-availability cf a sénﬁence under section 210(1), becausc
¢f the action taken by the Commissioner under section 215 is
corxect, then section 217 has to be invoked that being the only
alternative left to the Resident Magistrate. It would follow
that proper sentences have not been imposced on the appellant and
accordingly they have to be guashed. |
The dutics zelated to the informstions are as followss
Information 7557/93 - $§ 7,748,068
8 7561/93 - 5 24,246,237
“ 7556/93 - § 47,131.5¢
5 2262/94 - $125,005.28.
Taking into counsideration the factors periaining to the imposition
of pcnalties undcr section 217, and bearing in mind the seriousness
of the offences which justify condign punishment, we are of the
opinion that penalties of five times the related duty be imposca
with regaxd to cach informetion. Accordingly, penalties are sub-
stituted as follows:

On Information 7557/93 - $ 38,743.40 or
two ycars hard labour

" 7561/93 - $121,231.75 ox
two yeaxs havd labour

¢ 7556/93 - $235,657.%90 ox
two yeays hard labour

o 2268494 - $625,326.2G or
two years hard 1anour:

The apoellant is allowed time within which ¢ pay as follows:
$38,743.40 in six woeks and the lLalance
at the rate of $50,000 per month until

liguidated - with one or two surchies.

Election by the Commissioner

The rolc of the Commissioner is so central to the matter
before the court that, although no challenge has been mounted as
to its comstitutionality, we feel coastrained to comment thereon.
There are several offences listed in section 218(1) of the Customs
&ct and it is patent that so far as punishment for any of those
offences is concerned, the Resident Magistrate who has to hear

the evidance and determine the guestion of guilt cnds up being
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& mere agent of the Commissioner upon whom is conferred the powsr

o - L et -

to elect whecher the penalty shall be $5,000 or treble the value

cf the goods. Ic should not reguire much persuasion to conclude
that there is here a denigration of the court to have to bow to
the wishes of a nen-judicial body.
We are well awvare that as a pre-independence Act it was,

&8s a matter of convenience, preserved by section 4(1) of the
Jamaica (Ccunstitution) Order in Council, 1962, which reads in
parts

"4(1) 211 laws which are in force in Jamaica

immediately before the appointed day shall

(subject to amendment or rzpeal by the

authority having power to amend or repeal

any such law) contcinue in force on or after
that day etc.”

it is obvious that in so providing the Order in Council anticipated
the necessity to amend or xepeal any such laws in due course by
the Parliament of an independent Jamaica. It is our contcention
that the time is long past when the court's subservience to a non-
judicial body should be terminated.
Two Acts passed in post-independeiice Jamaica copied that

same principle and both had to be changed, viz:

The Gun Court Act, 1974

The‘Bettingi Gaming and Lotteries Act, 1%65.

nrinciple

The challenge to the comnstitutionality of the

first arose in Hinds and others vs. The DPP [15753] 24 W.I.R. 326G.

The problem concerned the cowpetence of a Review Board,the majority
cf whose members were not entitled to exercise judicial powers,
establisiied undexr section &(2) of the &ct, which had the power
Lo determine the lenygth of a mandatory senience of detention
at hard labour during the Governor General's pleasure, foxr aa
offence under section 20 of the Firearms Act, 12%67. The Privy
Council helds

"That Pariiament of Jamaica cannct,

consigtenily with the separation of

powers, transfer from the judiciary

Lo any sxecutive body whose nmembers

are noi appointed under Chapter VII
of the Coumstitution, a discreticn



-12-
"to determine the severity oi the punish-
ment to be inflicted upon an individual
member of a class of offendexs; it
followed that the provisions of the Act
relating to the mandatory sentence of
detention during the Governor General's
plezsure and to the Review Board were a
law made after the coming into force of
the Coumstitution which was inconsistent
with the provisions of the Comstitution
relating to the separation of powers and
vers void by virtue of section 2 of the
Constitution,”

This decisicn is, in our opiniocn, a strong authority for
the view that there is something inherently wrong with the provi-
sion. Indeed, we think that the logic of upholding a legislative
provision merely beczuse of its pre-independence paternity when
even the conception of such a provision cannct be tolerated in
independent Jamaica is difficult to rationalize.

The Betting, Gaming and Lotteries Act, 1965, was earlier
by nine years than the Gun Court act, 1974, (The Act) but the
flaw went undetected and was not corrected until 1978, that is,
after the decision in the Hinds case. Section 20(4) of The 2Zct
provideds:

“{4) Any person who -

3
°
o

{e) is knowingly concermned ir,; cx in
the taking of steps with & view
Lo, the fraudulent evasion, by

him ox any other person, of the

pool betting duty,

shalli be guilty of an offence and
chall be liable to a fine not exceed-
ing two hundred pounds or treble the
amount of the duty which is unpaid or
payment of which is sought to be
avoided, as the case may be, at the
clection of the Collector General and
in default of payment thereof Lo
imprisonment with or without hard
labour for a term not exceeding twelve
months, "

Significantly, this provision was in pari materia with
section 210(1) of the Customs Act in that both dealt with the
guestion of being concerned with the fraudulent cvasion of a
duty. The discovery of the flaw was made without the interven-

tion of litigation znd the Act was amended by section 3 of the
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Betting, Gaming and Lotteries (Amendment) Act, 1978, Act 20 of
1978. &s amended, section 20(4) now reads:

L]

.e-8hall be guilty of an cffence and shall
be liable to a fine not exceeding twenty-
five thousand dollars and in default of
paynentc thereof to imprisonment with or
without hard labour for a term not exceed-
ing eighteen months."
The effect of the amendment was that the Collector General's
election was swept away and the court entrusted to administer the
law without the intervention of a non-judicial body. At the same
time the opportunity was taken to increase the penalty to a mean-
ingful amount. In like manner, if section 210(1) were amended
not only should the power of the Commissioner be eliminated and
the power to determine sentence conferrxed upon the Resident
Magistrate who would hear evidence as ©o valﬁe and the amount of
duties payable from the Commissioner but the penalty of $5,000,
which is in presenit circumstances derisory, should be updated
realistically. Under the Customs Consolidation Law of 1877
(section 160) the penalty was #1006 and with the rapid devaluatiomn
of the Jamaican currency the present penalty of $5,000 represents
an upward movement cf less than ten times in 117 years.

The suggestied amendments are calculated to f£ill what seems

to us to be a jurisprudential lacuna and would, and this is our

main concern, assert the primacy o¢f the court.




