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l'JRIGHT, J .A. g 

It is unthinkable that any counsel could expect to prose-

cute an· appeal without having filed any grounds of appeal. But 

that is exactly what transpired in this case. The appellant 

pleaded guilty to three informations charging breaches of the 

Customs Act on March 29u 1994, and on April 8, 1994, counsel 

lodged Notices of Appeal. Thereafter nothing further was done 

to perfect the appeal even up to October 10, 1994, when the appeal 

was listed to be he~rdD Counsel attended court ready to proceed 

but all that was before the court were copies of the informations 

and one copy of ·the No·t:.ice of Appeal along with one page on which 

the guilty pleas and the sentences were recorded. It appears on 

that page that the facts were related to the court but none was 

recorded nor were the statements with the facts submitted for 

the information of this courto 

\; 

The matter was taken out the list and set down for October 18 

to afford counsel time to put his house in order. Promptly next 

day grounds of appeal were filed but nothing else was done because 
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up to t:he ·time 'ilhen ·the ma-cter was called on ag-ain on Oc-tober 13 

counsel vlas not: awa:c-e of the need to do a..w.y r.:-1ore than he had done 0 

It. was only 1ili·th ·the indulgence of t:.he court that. he vvas enabled 

to have ·this appeal p:::-operly before the court o 

It ought to be trite learning but because of what occurred 

i.n this case it may be timely to d;;:-aw a·tt.en·tion to t:he p:rovisions 

fox appealing L.:om decisions of a Residenoc l'-'lagl.st . .tate exercising 

criminal jurisdic·tiono 'l'hose provisions are to be found in 

sections 293-296 of the Judicature (Resident MagJ.stra-ces) Act, 

which are as follows: 

i'293o An appeal from any judgment of a 
Magis·c:rate in any case t.r:ied by him on 
indic·tment or an inforraaJcion in virtue 
of a special statutory summary juris­
diction, shall lie to the Court of 
.t:..ppeal ~ 

Providcd6 that nothing herain shall be 
deemed <.:o apply to any case adjudi­
cat.ed on by any £•1agistra-cev -vvhe·::.h~r 
associated with other Justices or no~, 
which is v;i thin the cognizance of 
Jus·cices in Pe·:.:.'cy 5ession 11 bu·i: c.n 
appeal may be had in any such case 
subjec·t t.o t.he la\<; :.:egula·ting 
appea.ls from Jus·tices 1.n Pc·t·ty Sessions. 

29L--(l) BnY pe:-cson desi::;:ing to 
appeal frm•t the judgment of a Ivlagis­
~:rate in a case tried by hi~ on 
indict:r.1ent. or on 1.nforma::ion in virtue 
of a special s·ta·~::utory SUirffitary ju:r·is­
diction, shall either during the 
s1.·tting of the Com::·•;:: at which t:he j:Idg­
merri: is delivered give verbal not1.ce 
of appeal; or shall within fourteen 
days frora the dell.very of such j·u.ogmen'c 
give a 'lln:itten notice of :1is ..L:...\.·.:n­
t:im1 C.o appeal~ to ·the Cle:::k of the 
Cou.:..:;··ts of the parish. 

( 2) Every vlri-~·ten :uotice of 
appeal shall be sufficiently signedr- if 
signed by or on behalf of the a:r;:pel­
laxrt eiJ.:her vJid:·• his name o:t.· mark. or 
with ·i.:he name of his solici·c.or" but 
if signed with his mark, such signa­
tu=c shall be a~tested by a subscri­
bing v'li·tness. 

295. If the appellant ~h~ll fail to 
give t~e notice of appeal as herein 
provideciv his :righ·t to appeal sha.ll 
cease and dctex·raine. 

296 o -- ( 1) Notvd'chsta:nd.;_ng any·ching 
cont:ainec1 in &ny law· rcqala·i:ing 
appeals from ·t:.].e JUdgmen.:. of a 
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~"Hagistrate in any case tried by hint on 
indictment or on informa·tion by vir'tue 
of a special statutory su~~ary juris­

diction the appellant shall within 
t.\-venty-o:n.e days after the date of the 
judgmcn·:: d1:·aw up and f~le wit.h ·the 
Clerk of the Courts for transmission to 
the Court: of 8.ppeal the grounds of 
appeal, and on h1s failure to do so he 
shall be deemed to have abandoned the 
appeal~ 

Provided always that ·the Court of Appeal 
may q in any case fm::· good cause shownu 
hear and determine ·the appeal not-vJith­
standing t.hat the grounds of appeal were 
not filed within the time he:a:-ei:abefore 
presc:..:·ibedo 

(2) The grounds of appeal shall 
se·t ou·t concisely the facts and poin·ts 
of law (if any) on which ·the appellant 
intends to rely in support of his 
appeal a.nd shall conclude wi·th a state­
ment of the relief prayed for by the 
appellar.:.t. 

(3) The Court of ~ppeal may dis­
miss ¥li·thout a hearing any appeal in 
which '.:he grounds of appeal d0 not com-
ply 'I:Ji th t.he provisions of subsection ( 2) • Vi 

From the provis~ons of secJcion 2 9 6 ( 1) it is clear tha·t 

since no ground of appeal had been filed as required as from 

fipril 20q that isu ·c'IJ-7enty-one days aft.e:;,:· ·the date of the judsrmen"c.:; 

·the appeal 'ljlas deemed ·to have been abandoned. ThJ..s may accoun·:: 

for the fact that the papersq such as there were, did not reach 

'che Registra:L of 'chc Court of Appeal uncil August &p 1994~ ·c..t­
.;..L. 

is obvious, therefore. ·that unless counsel could avaJ..l :himself of 

·the proviso t.o section 296 ( 1) ·the appeal would remain in ·the limbo 

'='f b;.:.i.ng d~err.ed to be abandoned and could : ... ot be hearil Q 

'l:'l:le information:;; in respec·t of vfhicb the p.leas of sruil ty 

had bt;e!l entered arc as follows g 

1
' 7557/93 ~ Appellant charged wi·th being on 

12.11.92 knowingly concerned in 
the fraudulent evasioL of in~ort 
du·ties of customs relating t.o 
the importa·cicn of a st:ove with 
in·tent 'co defraud Her i•lajesty of 
customs du-cy ~:~·is:ceon o 

7551;93: l~pellant charged with being know­
ingly concerned on 9.7.93 in the 
fraudulent eva.s.ion of import 
du·ties of customs z:-elating to the 
importation oi a generatoru 2 bales 
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of pampers, a used ·truck engine, 
2 1:elev~sions 3 2 ·::.elevision 
stands and 2 sets of rims and 
tyres with intent etco 

7556/93 ~ Appellant charged \vith being 
knowingly concerned on 14.9.93 
in the fraudulen-t evasion of 
import duties of customs rela­
ting "co the importation of~ 

1 Lacasse Concept 76 

1 Execu·tive desk 

1 Lacasse Concept 86 

1 File cabinet 

1 Lacasse Concept 86 

1 Credenza 

l IBl•'l ~vheehT.c i tcr ribbon 

1 gross 2 Hunt Electric 
Pencil Sharpeners 

2 Xerox pho·tocopy paper 

l Global Hi-back executive 
chair 

2 Maxell 3-~ DDHD Diskets 

with intent etc .. 

226l,/94 g Appellant charged ~li"ch being 
knov1ingly concerned bet.v1een 
September 15 and 22 1993 in an 
at·cempt. a.t. a fraudulen-t eva­
sion of import duties of cus­
toms relating to the impor"Ca­
tion of 2 Honda motorcycles, 
a quanti·ty of tools 8 battery 
chargers, hosepipcsu sh8lv~ngv 
a floor safe and food w,t~ 
intent. etc. " 

But for the industry of counsei. fc::: ·the crmm J..n fe:cre)ci:ng 

out t.i1e sta·cernents • tr~e fac·ts would not: hc~vc been fully disclosed 

·to tr.is C;J . .l..Ct. Ioc mu:ot;. be s!ca·ced °Ch3.t :i.n an effort tc fill 'i.:.he 

voidu ·~he appellan' . .: <lid on October 12 file ar~ affidavit disclosing 

sor.K~ f <:.c'cs ~ 

'I'he. appellan-t \·.1as an employC:e of ·che Colombian Embassy 

since 197 8 and. in due couLse became responsible for impo.!"'·tations 

by the .brnbassy o The Embassy enjoyed duty-free concessions. The 

appc.::lla.n·r ..:~evcloped quit.e a rapport. wi tll the Customs Department 

, lC.l: a p,:- r:!.od of years o He conceiv::ed the idea of maj~ing available 

.:. 
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·::o impo1:·'cers for fees :::anging from $5 u 000 to $ll 3 000 t.he duty~fJc::ee 

facility enjoyed by ".:he Erabassyo He ':.tould collec>c t.he goods at. 

t.he wharf wi:chou·;: any customs check and deliver them to t.hF. 

:.rr.porter o 

The discovery of his activities was quite acc2denL~lD a~ 

haa been direc·ting ·;:he importers 1 his companions in crime u to 

ship their goods by a certain shipping company in Miam~ and 

because the goods came addrebsed ·to the Arilbassador by name ·this 

shipping company sought to preserve this line of business. To 

~chis end, a rcprc.;ser.rtative of the company carae to Jamaica and 

made a call on ·the .f.l.l'1lbassador t.o thank hil<l fox his patronage of 

·theJ.r company and t:o ascertain whethe.,c he \>'las satisfied wit:h 

·their se1:::vices.. •rhe only response vJhich ·!::he Ainbassador could 

give v;as ·chat ·this :cGprcsen·tative was mis~cc.ken since the 

l~unbassador knmv not:l:ung of the c1:iminal activi-ties involved. But·. 

since ·che rep:cese:n·ta:::ivc had proof he maintained his ground and 

<Oldvised the .'-:UTlbassado~c that ·there was ;:;1 shipment for him on ·~:he 

'~J:r.~.arf w This vilas easily verified by a ocelcphone call and the 

:?clice and t:he RevGnue Pro·tection Division (RPD) were called ino 

c;::-:.1()38 goods are ·the subjcc"~:.-matter of informa·tion 226,J./94. 

The appellant confessed and \'lith his co-operation the 

ot.her culpri·ts vJere iden·tified o But they were <;rantE",-1. inu-nuni ty 

Lrom p:cos,ecut.J.on and allowed ·to pay ti:1c du:cy and reta.in the goods o 

~I'his cours0 >;JdS raa<lf.! pos3ible by sec·cion 2l.3 ;Jf the Cus·tvms Act 

~?hie::: Jceads as follovls g 

~219. Subject to the approval of the 
lvi:.:.nis~cer (which approval may be signi­
fied by general directions to the 
Conuaissionex) and notwithstanding any­
thing con~ained in sec~ion 217, the 
Cc:rrlft1iss.:Loner may nti tigate or rerr,::.. 1:. 

any penalt.y or resto:r:e anything seized 
under:- the cust.oms laws a·t any "C.J..hle 

prior ·to Jche comruencement of proceed­
ings i.n any court againsc any person 
for an offence against. the cust.:o:u.s 
la.~rm or for ·the condernnat.io>.i. of any 
seizureo '1 

·t ::::n.s·t u'? :roinJced out.: that ·the RPD had no option but t:o proceed 

,,,.}IJ thiF ::;ection bocause without t~!:3 gran~: o:E immuni"cy ~che 
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impor-'cers ,.vere not prepared to say wha·t hc:J happened or ·to dis-· 

close the go·ods imported and the appell2.nt~ "t>Iho had not seen the 

goods could no"'c offer any assistance .Ln idcnt~1.fying Jche goods., 

The charges against the appellant were preferred under 

sec·tion 210 ( 1) of t:hc Customs .t:1ct., which 1:eads as follov1s g 

"210.--(1) Every person vlho shall import 
o:c bring u or be concerned in import:;l.ng o.!· 
bringing 1.nto the Island any p~ohibited 
goods u o::.· any goods ·che impo:;:: ~a tion of 
which is r:·estrictedu contrCJ.:.:::y to such pro­
hibi"i::ion or rest:rictionu vJhe"l:.her ·the sa.--ne 
be m.1loaded. or not r: or shall unload u o.c 
assis·t or be ot.herwise concerned in 
unloading any goods which a::.:." I~ proh1.bi -"ced • 
or any goods which are res-;::cicted and 
impm:··:.:ed contrary to such :u:-estriction, 
or shc.ll knowingly harbour., keep o:r: con­
cealu or knowingly permit or sufferv or 
cause oJ_. procure ·co be harb:.::mred., kept or 
concealed, any prohibited, rostLicted or 
uncust.omea goods" or shall h:nmvingly 
ac~uire possession of or be in any way 
knovlingly concerned in carrying v removing., 
deposi·t.ing u concealing v or in any manner 
dealing with any goods with in~ent to 
defl:aud Ee:c Hajest:y of any duties due 
therE-;onu m:: ·to evade any p::ohlbi tion or 
restriction of or applicable to such 
goods" or shall be in any vu;,y 1~nowingly 
conce::·ned in any fr.'audulenc evasion or 
a·t:tm.1:pt at evasion of any ]_raport. or 
export du-r.:ies of cust.oms" or of the laws 
aad :ces·t:rictions of ·c.he cus·~:oms 1:elating 
·to che iraportat~on., unloading r liJare­
hourd.ng 11 cleli very" removal, loacung and 
expo:;::··cat.ion of goods 11 shall foz- each 
such offence incur a penaL:.y of five 
"chousa.nd C.ollars. or treble ·:.:.l1e value of 
ttH3 goods ll at the election of t:.he C;:;mmis­
sione;~·; ana. all goods in r<'3spect o:f v,~!!l...<?-b-_ 
al}.Y_ :~mch offence shall be v.::~owm:i. tted shall 
pe forfeited 0 '

1 

( Er.-.phasis supp_,_i.cd j 

The poin·t t:o be obse.:cved is that 17 wherea.:: sec·t1.on 2l.9 allows for 

-dte guilt.y pa:cty ·co retain possession. of the goods where the 

section i.:; re:so:::t:ed -to before t:.hc commencemen·t of p;::-oceedings 1.11 

any ccu.rt. agains·t any person6 there is no such opt1.on under sec-

tion 21~ ( l). Undc::.: section 210 { 1) penal·ty is $5 "000 or "creble the 

value of the goods a.Jc the election of ;:he Commissioner plus a 

1aandat.o:cy forfeit.urc of ·the. goods. Undcx: t.his section ·the 

Cor.un:i..ssi:mer has no power to elec·t:. no·t 'co forfe~·t the goods and 

ne~·thE;:c :r_.:ls t..he com:.:-'c any option wi +:h. :;:cgard to forfei·cul.-::; o 
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Upon arraig:nmcnJc ·the appcllan-'c having pleaded gu.il·ty :=.·'­
G'.. ~- Jtl1e 

elec·tion of ·the Corm:aissioner the follovJing penalties were imposed 

on March 29, 1994: 

Information 7557/93 - $ 73,507 e 74 or ·tv.Jo 
years ha~d labour 

~~ 

ll 

ll 

7561/93 - $ 287.941.14 or two 
years hard labour 

7556/93 $ 545,379.75 or two 
years hard labour 

22b2/94 - $1.298 0 754.84 or two 
years hard labour. 

Absent from these penalties is any order for forfeiture of the 

goods which is quiJce understandable since ·chis appellant 'llJas 

ncvc:t: in possess :Lon of the good.s with ·the exception of ·the time 

i·t took him co ·tal::e G.clivery of them a1: the ~1harf and transpm:t 

·;:hem to the various ovmcrs. Upon imposing t.hese penal ties the 

court ordered payment ·to be made as follov1s g 

$73a507o74 to be paid in 6 weeks and the 
balance at the JL:ate of $50; 000 per month 
until liquidated - 2 sureties to be p:covided .. 

Two grounds of appeal were filed btrt ground 2 was :no·t 

countenanced and 'li'Jas soon abandoned. Tha'c ground would have the 

::m:c.ct construe t.hc words '9Every person'~ at t.hc beginning of 

section 210 ( l) as meaning "All persons" '~>vi th the consequence ·that 

·th{:;; penalty imposed 'itlould be divided among all such persons ;:.hus 

1:elicving one person fx·om hav1..ng to pay tho whole penalty.. Bu:: 

evel1 i.£ S'..Lch a st:rained const:t:uction vl·G:::-e pocsibleu and we do not 

~ay ~t ~si it would not avail th1s appellant because the court 

cct·!.ld or:.ly deal ui-i.:h persons charged and the appellant. \las th~.c~ 

cnl y .:m'~ charg,.::;d o 

Tl.;.t; fi:cs t gJ.:"ou:nd compla;;_ns tha'c ·;:.he sen'cence J..S manifestly 

excess:~..ve and unjust in support of which i<::: ...-ms c0ntended ·thatg 

"(a} The appellant was not the principal 
impor·ter of the goods, The appellant 
facilitat.ed the L:.por-;:ation and evasion 
of customs duties~ 

(b) Tha·cu "the Commissioner of Cus·toms., by 
agreeing to collect the duties fer the 
prohibited goods from the principal 
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importers 1 macie an election with 
regards to the goodsa 

That. possession of the goods g at no 
tirae 11 vested. in "che appellant and ~t 
is unfair and unjust for the fine to 
be so calculatedo 

That t.he sentences imposed ought to 
be directed at all the parties 
involved. in the evasion of cus·coms 
du~iesq and to charge and fine the 
appellant alone is manifcs"cly unfair .. n 

1:, further conJcen'cicn was that the Corlli.lir::;sioner having elected to 

p:::occed under scc·tion 219 and so collcc·t t~he d.uty cannot: make a. 

further election t:o impose a penalty as pai·t:. of the sent.encc of 

·;:he court.o The fla\'J ~n this latt.er submission is that vlhen the 

Comruissioncr acJcs under sec-cion 219 he :Ls nm:. required to make 

an election; he is only dealing wit:h the goods wi thou-c referencr::; 

to the guilty pa~ty concerncdo Section 21S Iefers to section 217 

Hhich reads~ 

va 217 o v"l:nere a penalty is p:.:csc~cibed for 
the commission of an offence under this 
.._t,.ct or o..ny regulations made ·thereunder 
such offence shall be punishable by a 
penalty not exceeding the penal·ty so 
prescribed; provided that \·lhere by rea­
son of the comrnission of any offence 
·.:he pa:ymen"L of any customs duty has or 
might have been evaded the penalty 
.1.mposed shall q unless ·d~e cuurt. for 
spc.cic:;.l :teasons Chinks £it: to order 
otharwisc, and \v1:t.hout prejudice to 
the p01t7G1~ of the cour'c Jco iic.pose a 
greater. pcnaltyu be no·t less than 
"c:-.:cblc ·che amount of duty payable .. " 

This sec·tion makes it plain that. 2·t is :!;he g'.lilty party 
• £•' .... 

~,,r}~c. :!.;:; :.lnh~::~>.ablc· _·to ·the penalty p~ovided <fclJ"C~hdrcunder. on the 

ot.he:r handu ·the only power given the Co:::aBissioner once proceedings 

l1.avc been corruu.cnccd in any cour-t is ·t.o elect. '¥1hich of the t'iivo 

t:enal·ti~;;-;s f.::hall be imposcdo The contcm::ion is thatF since t:he 

Cormnissioner had so acted tha"c the cou1.·:: is :\lO long~:c able to 

pass the sentence provid~d for under section 210(1) which includes 

forfei turo of 'chc goods • he has disenabled h.imsalf from making 

an election under that section. 

The fmv lines recording ·the proceedings before ·the Residcn·t 

~-~£~gis·trat . .;;~ do no·:.: disclose any mention of the status of the goods 
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at ·the -cimc thac "\:.he case c~r•e before ::he cour.·Jco To be ablG i:o 

impose a sentence under section 21U(l}u the court needed to hGar 

-v;ha.t had b'-!comc of t.hc g·oods because if they had not yet been 

dealt with undc;c s:::::cU.on 219 it would ncvJ be too late for the 

Commissioner to a.tt.cmpt t.o do so o If a penalty is being i~nposed 

under section 210(1) it cannot be less ·chan Jche penalty provided 

under that sectiono There is no st:a·cGmeni.: >chat so far as this 

appellant is concerned the Commiss~oncr had taken any steps under 

section 21:9 t.o ~'mitigate or remit any penalty or restore" thG 

goods invol vcd o :t:ndeed, apar·c from the goods Ii.len·tioned in inforru­

ation 2262/94, tha.·t isu t.he goods on ·the wb.arf when ·the matter 

came to l~gh"Cq ioc is not~ clear whe·ther any of 'che goods in ques­

·cicn \'lCre seizcdo So then t.he gucs·cion is ~vhethcr if there are 

no goods against -v.rhich an orde1.· for fo:cfci:ture can be made it is 

competent for a penal t.y -co be imposed bs.sod on the Commissioner 0 s 

election. It is difficult 'co see how this could be so since the. 

court has no discrc~ion under section 210(1) and in a situation 

v;rl"'v.)rc the goods a?:c not amenable to the order for forfei turc the 

court·. in imposing only the Comrnissi.oncr ~ s (~l~.::;ction Hould be 

imposing a penal·;:;.y no·:.: provided for by laY,v., 

Section 217 makes iJc clear that for t.hc commission of an 

offence under the Custow.s Act the maxiraum penalty that shall be 

imposed is that v'lhich has been prescn .. bcd bu'c a minimuHl penalty 

is also provided based on the fact that the offence has or might 

h2~v-f~ n.::;sl.:~l·ted in the evasion of duty o Th3.t ::rinimum is treble 

·the ~..-,oJ:;.nt of dut:y pa.yable v.ri th po-v1er rese:cvcd to the court to 

ir:1pos>e a gr;,;ate:c pc:;m;;,lt.y not exceed::m.g >chat. p:cescribedv in th.-2 

ci.r·.:;u;c•;3ta;wes r; by section 210 ( 1) o 

~Udle t.he heinousness of ·the appcll;:::,nt 0 s offence cannot be 

ove:c.lookcdu there is this ·to his crodic chc;,;;. he made frank admis­

sions t:o the RPD and 'V'Jithout the a~;·s:''-s'canco \vtu .. ch he gave to the 

RPD it •rmuld have bc-.;;n vi:cocually irr.pos sible for ~cha·t aepart.racnt. 

)c.o rlisCG'\:"e:r 'VV'ho v1c:c..:::: ·the importers of the goods involvedQ Tha(: 

~rJas the &e't-at:cment: fxor.l the RPD. :aut if ou.:;,c reasoning regarding 
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·the non-availabili~cy cf a sentence unde:: section 210 ( 1 j u bGcausc 

of ·the action t.akcn by the Cor.-uaissioner under section 219 is 

co.:crcctv then section 217 has to be invol:.od that being the only 

alternative left >co the Resident l".lagi.stra·teo It woald follow 

·that proper sentences have not bE;;en impo::>cd on t.he appellan·t and 

accordingly they have to be quashed. 

'I'hc duties :;~·elated to the informa:tions are as follows g 

Informa·t.ion 7 55 7/93 - $ 7 r 7 •18. 68 

~ 7561/93 - $ 24J24Go37 

li 7555/93 - $ 47vl3lo5b 

~ 2262/94 - $125cOG5.28o 

'i'aking in'co considm::-a·tion tho factors per".:aining to the i1aposition 

of penalties under section 217G and bca~ing in mind the seriousness 

of the offences which justify condign punishment., r.;e are of the 

opinion that penal·ties of five t~mes the related duty be impose<i 

with regard to oach information. Accordingly 8 penalties are sub-

stit.uted as follows~ 

On Information 7557/93 - $ 38u743o40 or 
•cwo yoax:s hard labom::· 

II 7561/93 - $12lu23lo75 or 
two years hard labour 

U> 7556/93 - $235,G57o90 or 
tvJO yca:r:s hard labour 

·~ 2262/94 - $625,326.20 or: 
tvJO years hard labo1.:r~:- ~ 

The appella.n:c is allm·;cd time \vi thin v-:~h.ich. i:c· pay as follmvs g 

$3 8 3 7 tB o 4 0 in six vJccks and ·d,c La lance 
a·t t:hc rc:.t.G of $50 11 000 per Elon·th until 
liquida·ccd - with one or t'IIJO sureties o 

Election by the C~ssioJ?er 

'rhe role of Jchc Commissioner is so central to >che ma>ctcr 

before the court that .. although no challenge has been mounted as 

t.o its con.stit:.utionality,. we feel co!lstrc;.ined to comment thercono 

There are several offences lis·t.ed in s cct.ion 210 ( l) of the Cus·toms 

F:..ct and it is patent: ·that so fa:c as punishment for any of those 

offences is concerned, tho Resident Magistrate who has to hear 

~r::£\e evid.zm.cc and dc·ccn:·mine -;::.he question of g·uil·t ends up being 



-11-

a mere agent of t.he Cor.unissioner upon 'V'lhom is conferred ·the po<:!-le7c 

-;,:o elect whecher the penalty shall be $5"000 or treble ·the value 

of the goodso Ii: should. not :r:eguire much persuasion to conclude 

·that there is hero a denig1::a~cion of ·the courJc t:o have to bow ·to 

the wishes of a non-judicial body. 

We are well <:nvare that as a pre-indepeudence Act it wasv 

as a matter of convenience, preserved by section 4(1) of the 

Jamaica (Const:itution) Orde1: in Council 0 1962v which reads in 

partg 

~~ 4 ( 1) P.ll laws which are in force l.n Jamaica 
irnmedia·tely before ·the appointed day shall 
(subject; to amendment or L~peal by Jche 
au·chori·ty having power -co amend or repeal 
any such la~-1) cont:inue in force on or after 
that: day etc.'' 

It is obvious tha·;c. in so providing the OrC:ier in Council ant:icipa:ted 

·the necessi"cy t.o amend or ;:·epeal any such laHs in due course by 

t.he Parliament of an independent Jamaica., It. is our con·~ention 

that the time is long past when the com:-·c. us subservience to a non-

judicial body should be terminatedo 

'1"'-vm Ac·ts 9asse:•d in post-independence Jamaica copied that 

Senne principle and both had ·to be changedv viz~ 

The Gun Court Actq 1974 

The Be·c·::.ing., Gaming and Lo·tteries Act., 1965 o 

The challenge t:o the cons·tit:utionali·ty of the principle 

first arose in Hinds and others vso The DPP [1973] 24 v.J.I.Ro 326. 

~ The problem concerned the cOILlpetence of a R.:::"Jiew Board u the majority 

cf whose membe~·s were not entitled to exercise judicial powers e 

es·tablished under sec·tion 8 ( 2) of the Ac{:., "~hich had the power 

t.o de·termine 'chc le:ng-th of a mandatory sentence of da·ten"cion 

at hard labour du~ing the Governor Generalus pleasure .. fer an 

offence under section 20 of the Firearms Act, 1967. The Privy 

Council held~ 

"That Pax-liamen·'-: of Jmna.ica canno>c., 
consis"ceni..ly wi -c.h the sep<3.rCJ,tion of 
pm>Jer:s u t;cansfer f:com the judiciary 
to any 9xecutive body whose members 
are no·c appointed under Chapter VII 
of tha Constitution, a discretion 
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"to detez:mine the severiJcy of ·the punish­
ment to be inflicted upon an individual 
member of a class of offenders, it 
follovled that the provisions of the Act 
rela·ting to the mandatory sen-c.ence of 
de"l:e.l.1Jcion du.r ing the Gove::cnm: General n s 
pleasu~.:e and to the Revie'il'l Board vlere a 
laviT made after the coming in·to force of 
the Co::.1st:itu·tion which was incons.1.stent 
1.·;ri·ch t.he provisions of the Consti tu·tion 
.t·ela:ting Jco the separation of powers and 
were void by virtue of section 2 of the 
Consti"cut.iono n 

This decision isg in our opinionr a strong authority for 

Jche view Jchat ·(::here is something inhermYtly wrong v11ith 'che provi-

siona Indeed" v~e think ·that -che logic of upholding a legislative 

p~ovision merely bec~use of its pre-independence pa~ernity when 

even the concepJcion of such a provision cannot be tolerated in 

independent J~naica is difficult to rationalize. 

The Betting, Gruuing and Lo~teries Actu 1965" was earlier 

by nine years ·than the Gun Court Act. 19 7 4 " ( The l.::..ct) but the 

flaw v11ent undetec·ted and was no·t correct.ed until 19 7 8 g tha·t is" 

aft.er the decision in the Hinds case" Section 20(4) of The .P ... ct 

provided:; 

no ( 4 ) Any person who -

.':) 0 0 

(e) is kno\vingly concerned in.- or in 
·the Jcaking of steps vliJch a vie'<v 
t:ou ·the fraudulent evasionu by 
hi:w or any oJcher personu of the 
pool betting duty, 

shall be guilty of an offence and. 
shall be liable to a fine not exceed­
ing ~c;,;o hundred pounds or ·treble ·the 
amoun·t of ·the du~cy \vhich is unpaid or 
pa~ncnt of which is sought to be 
avoided u as the case may be" a.t. the 
election of the Collector General and 
in default of payment thereof t:o 
imprisonment with or wi thou·t ha:cd 
labour for a term not exceeding t-v;relve 
months.,~~ 

Significan·tly u this provision wvas in pari materia with 

aection 210(1) of the Customs Act in that both dealt with the 

question of being concerned with the fraudulent evasion of a 

duty., The discove:~y of the flaw was made without. the in·terve:n-

·i.:ivn of li tig-.:;;:tion ~nd the A.ct \-vas amended by section 3 of the 
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Bettingq Gaming and Lotteries (Amenrunent) Actu 1978u Act 20 of 

1978 o As amended., section 20 ( 4) now x·eads g 

~~ o o .. shall be guilty of an offence and shall 
be liable to a fine not exceeding twenty­
five thousand dollars and in default of 
payrnent:. thereof to imprisonment vtith or 
vlithou·:: hard labour for a Jcerm not exceed­
ing eighteen months o '' 

The effect of t:.he amendment was that the Collector General 1 s 

election was s~1ept av~&y and t:he cour·t en~crusted to administer ·che 

law without the inte~vention of a non-judicial body. At the same 

t.ime the opportunit.y v1as taken to increase Jchc penalty to a mean-

ingful amounto In like manner; if section 210(1) were amended 

not only should the po\'..rer of the Commissioner be eliminated and 

·the power to dctc=~ine sentence conferred upon the Resident 

gc"gis·trate who would hear evidence as ·to value and the amount of 

du~cies payable f:;:orn the Commissioner buc t:.he penalty of $5.,000~ 

which is in present circmnstances derisory,should be updated 

realis-c.ically o Under the Cu::;toms ConsolidaJcion Law of 1877 

(section 160) the penalty was tlOO and with the rapid devaluation 

of the Jamaican cur1:ency the pr:·esent: penalty of $5v000 represents 

an upward movement of less than ten times in 117 yearso 

The sugges·ted amendments are calculated to fill what seems 

to us t.o be a juJ:isprudential lacuna and ~·muld .. and this is our 

main concernv asser·c the primacy of t.he court. 

1,. 


