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GORDON, J.A. (Ag.):

This was an application for leave to appeal against conviction
on 17th March, 1988 for the offence of murder before Eliis J. sitting
with a jury in the Clarendon Circuit Court. The application was
treated as the hearing of the sppeal and the appeal was dismissed and
the conviction and sentence affirmed. We promised fTo put our reasons
in writing and we do so now.

Miss Karlene Jackson (ofc Caleen) and Mr. Anthony Haddad (ofc
Anthony Green), (the deceased), lived at Sutton Road, Chapelton,
Clarendon. Miss Sonia Barnes, Miss Jackson's feenaged daughter lived
with them. The appellant lived at Suttons and was once the tover of
Miss Barnes. At about 4.30 p.m. on the 5th May, 1987 Miss Jackson on
her way home from work was on Suttons Road when she met the appeliant.
She spoke to the appellant saying he had accused Barnes of breaking
into his house steating a2 shirt and giving said shirt to her cousin,
Gregory. She contended that the appel lant had given the shirf to

Sonia Barnes. In the course of the heated argument that developed the
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appel lant accused Miss'dackson of procuring for her daughter two
abortions.  In the coursé of the argument the deceased and Sonia arrived
on the scene.  The deceased took. objection to.the language used To

Miss Jackson by the appe!ian* who was.a stranger To him. The.appeilanf
asked ‘Sonfa who the deceased was and continued his tirade over the
deceased's protest that he "cannot disgrace my woman on the street iike
that!. The deceased said to the appellant 'move away from therel.

The appellahf repeated what he had said about Mfss Jackson and the
deceased pushed him. Each man armed himself with two sTohes but none
was flung as Miss Jackson held the deceased and disarmed him.

The incident ended with the appellant saying o Haddad - 'Hey
boy 2 going fix YOU Dronue: Crsunne business!. They proceeded along
the road and the appellant rode up on a bike and said fto Miss Jackson
Calesn, a going give you @ b.esved Cosnane surprise’.

The following morning about 7.30 Miss Jackson wes at home
preparing to leave for work when the appel lant appeared on the road
above her house and called "Caleen éome here’., She tcid him he should
come to her. The appellant started down the track from the main road
+o her gate and she saw Paul Humphrey, jump from a clump of bush and
run to the front of her verandah. Paul asked her 'you know me?'. She
satd yes; He asked 'then what you know about me and thief?’. She in-

dicated she had not said so. He then asked 'where is the bad man you

have here?', It should be noted that Paul Humphrey, the brother of the

appe1lan+‘had been absent from the area for many years. Sonia Barnes

said that Paul Humphrey said 'anyway is the bad man unoc have yah me

come fori. At that time Staniey Humphrey had joined Paul by the

verandah and engaged Sonia in conversation about the shirt. She told
him she had burnt it.

Miss Jackson said the deceased had gone to the shop to purchase
cigarettes and shortly affer Paul asked for the bad man the deceaseé
appéared on the track leading tc the house. The appellant then

announced 'see the bad man a come yah! and the appelilant and his brother

both turned their attention o the deceased. They ran fowards him and
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he ran off. The appeliﬂnT pul!ed a brown paper packet from behind his
back and shook from it 2 bnll machefe while in pursuit of the ‘deceased.
Mr. Haddad scaled a ne:qhbour S wali and ran info Thelr kl?chen, but

as he tried 1o close ?he kt?chen door he was cornered by +he appel lant
and fatally chopped. Paul Humphrey stood by his brofher and after “the
deceased fell mortally wounded Pau! looksd at hlm and said, ‘come,

| don't have to bother use my Thing?. Whils Paul was purSUtng the
deceased he had his hand sfuck in his‘éide° Scnia BarnesE version of
this aspect is that Paul satd; ?come mek we go home now, +hé+ is enough'.

Detective Corporel Elljaﬁ Be!! summoned o the sceﬁe arrived fo
find the 1nJured man lying where he had falien - on The floor of
Mr. Young's klfchen, He was removed To the Chapeifon Hospital then
fransferred 1o %Ee Percy Junior Hospital in Spaldings. He succumbed
during the night of the sezid day.

The post-moriem examination revealed (1) & jaceration on the left
shoulder joint 33" léng and i" deep extending to the hégd of fThe humerus
(2) a facerafion +o the left shoulder joint posterioriy approximafed
34* long (3) = laceration on the left side of the neck 3 3/4% tong and
14" deep. The sternocleido mastoid muscie was severed and a2 brench of
the common carctid artery was severed aiso the +ransverse process of
the first vertebra. Injury No.l revealed +that the acrimo clavicular
J0|n+ was severed. Dr. Satish Chandran was cf The view that death was
due to haemorrhage and shock resulf:ng from multiple lacerations and
the severing of the branch of The common carotid artery. In his opinion,
the inJuries were consistent with inflicfion by a sharp instrument such
as a maé%efe with a qood amoun+ of force |

The brofhers, Paul and Sfanley Humphrey were taken into custody
later on the 6th May, 1987, they were :nformed of +he report Corporal
Bell had received. Neither said esnything. The following day Corporal
Bell arrested them on the capi?él charge; affér cauticon the appeilan%

said, 'Everyday him check me with gun’.
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The appe!iant gave an unsworn statement from The dock. He
agreed with +he crown withesses +haf_+here:ﬁésré“fuss;over a shirt in
the afterncon of the 5fh May;,{QSTZQn The boad,V"He.said when the
deceased intervened he asked, 'who dah boy deh Calteen?'. He admitied
there was physical cénfacflbeTween'himself and the deceased and they
were separated. The next morning he said he went to the home of the
witness Jackson To retrieve his shirt. This he did at Sonia Barnes
invitation. When he asked for the shirt he was informed by Barnes that
she had burnt i+. While he was speaking with Karlene Jackson and
Sconia Barnes he wés aTTaéked by the. deceased who was armed with a
rachet knife. He avoided the first rush and used his machete to chop
his assailant. The knife, he said, fell from the deceased's hand, it
was retrieved by Karlene Jackson who gave it to the deceased. The
deceased renewed the attack and the appellant chopped him’égain. The
deceased then ran over t¢ Mr. Young's yard.

The appellant szid that when Corporal Bell spoke to him and fold
him of the report he had received, he in reply totd CorporafrBeli fhaf
he had been attacked by the deceased with a knife and he gave b?m twoe
chops. o

_Paul Humphrey in an unsworn statement said he left his home in
Kingston for Sutton on 5th May, 1987 arriving aT Su??on about 8.00 p Ma
Next morning he confgéfec his brofher Stenley who said he was gorng Tr
visit his girlfriend for & shirt. His brother left him walking on ‘the
road beéause he found the journey tco far. While he was walkiné ﬂe )
heard a shout and saw his brother Stanley approach. Stanley told him
that he and a youth had a2 fight. His stéfemenf was +ha+ he‘was never
at the home of Miss Jackson nor‘neéf that of Mr. Young. He was not
with his brother when the incident occurred.

Before us Mr. Cherles sought and was granted ieave to arque fwo
supp temental groﬁndsAqf appeal . They_wére -

Ground 1 dated 9th December, 1988

"1, The Learned Trial Judge's direction on

provocation was inadequate - no
did he direct the Jury that the defence
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M of provocation may arise where a person
infends fTo kill or Inflict grevious
bodily harm but his infention tc do so
arises from sudden passion involving
toss of self-control by reason of pro-
vocation.

His omission To do this might have had
t+he Jury believe that once they were
satisfied of an intention to kill;
murder was proven.™

Ground 1 dated t4th Deéember, 1988
1. The Learned Trial Judge faited To direct
+he Jury that if they were in doubt as
+o whether or not there was provocation
+hey shoultd resotve That doubt in favour
of the accused and find him not guilty of
murder but guilty of mansiaughter.
I+ is submitted that the failure of the
Learned Trial Judge to give such a
direction occasioned & miscarriage of
Justice."
Mr. Charies submf*fed +hat the events of the afternoon of the
5th Mey, 1987 by themselves coupled with the statement made by
Soniza Barnes on the mOrnihg of the 6th amounted to provocation. Neither
event by itself he said could suffice to raise the issus ¢f provocation.

He submitted that the failure of the Learnad Trial Judge to deal with

the issue of provocation adequately resulted in 2 miscarriage of justice -

he relied on R. v. Richards 11 W.1.R. p.102 and R. v. Bunting 8 W.1.R. h

p.276, Reference was alsc made to Lee Chun-Chuen v. Reginam (1963) 1

Al ER p.73. The first ground of appeal advanced by Mr. Charles was

supported by Buntings case. The headnote of This case reads -

At the trial of +he appellant on a charge
of murder the defence of provecetion arose and
was left by the trial judge fo the jury. In
his directions to the jury the friai judge
told 4+hem that murder wes the un-provoked
kitling of a human being without lewful ex- .
. cuse and with the intention sither to kill
or fo cause such injury as was tikely fo -
result in death or from which death resulted.
‘He omitted, however, to tell them that where
such intention resulted not from pre-
meditation but sclely from the loss of :self=..
control induced by provocation, the accused
was guilty not of murder but of mansiaughter.
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Micldi in a case where provocation arises as
a defence to a charge of murder it is proper
and indeed necessary for the trial judge to
tetl the jury that murder is not established
unless zn Intent to kill cor to cause grievous
bodily harm is proved, but the converse pro=
position, namely, that the accused is guilty
of murder if such an intention is proved is
not necessarily correct. For where The inten-
tion to kill or to cause grievous bodily

harm results not from pre-meditetion but
solely from the loss of self-control induced
by provocation the accused is guilty not of
murder but of manslaughter. Newhere in his
summing-up did the trial judge point this

out to the jury and his earlier categorical
direction as tc the intention necessary to
establish murder, unqualified by any
reference ¥o intention resulting solely from:
provocation went too far and amounted to a
misdirection causing a substantial miscarriage
of justice.” : :

R. v. Richards was_fhe foundation for the submission contained in the

second ground of appeal urged upon this court. In this case the head-

note reads -

"The appellant was convicted of murder and
sentenced to death. At the trial. there was B
some evidence of provocation and the trial
judge left this issue +o the jury. He gave
full directions to the jury on the law of
provocation but omitted to tell Them that if
they were in doubt as to whether or not there
was provocation they should rescive that

doubt in favour of the accused and find him
guitty not of murder but of manslaughter.

On appeal,

Held: following R. v. McPherson {1957) 41 Cr.
App. Rep.213, the jury should have been Told
that if they were left in doubt as To whether
R or not there was provocation they should
resclve that doubt in favour of the accused
and find him guilty not of murder but of
menslaughter." o

in both Richards' casé&éné'BunTings‘ case There was'somg_evjdeﬁce of
provocation fit to be.leff.fo 3 jdf&land the trial judge in each case
did in fact deal with the issue of provocaf}on azlbeit inadequately.
The result of this inadequate treatment wasyé.reversai of The-verdicfs
of murder and the substitution Therefof of verdicts of ﬁanslaughTer,
We find, after a carefﬁl examination of the ?ranscripf!_fhaf the
grounds of appeal aré not without merit. The learned trial judge did

give directions on provocation and insofar as he did deal with thet
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issue the directions were adequate. The.ﬁ?recfions were, however,

incomplete in The areas compiained of by the appellant. What failé.

+herefore to be decided‘is»ﬁow doss this omission affect the resg[T,
The directions on provocation are contained in this passagé -

"provocation, Mr. Foreman and members of the
jury, Mr, Stamp told you +hat he wasn't goihg
Yo leave provocation to you, [I-have o ieave
+he provocation to you and nrovocation is this:
wheraver there is a charge of murder and there
is evidence on which a jury can find that fhe
person charged was provoked either by things
said or by things done to fose his self-control,
the question whether the provocation was enough
to make a reasonable man do 2s he did must be
determined by you the jury and in so determining
you have o take everything into consideration
as you think it would have an effect on the
reasonable man. | am going to leave it to you
and first of all lef me tell you the provecative
" fhing fhat you can look at here, the shirt
business. There is no doubt that there was some
‘at¥ercation about a shirt and Scniz who said,
"Come fi di shirt! agreed that on the morning
she told him that she burnt the shirt. That
was on the evening there was This allegation
about the shirt and things like That and this
morning now the first 5it of provocation you
have to look at and | have to leave this to you,
jeave this provocative thing To you for your
consideration, that this first bit of +hing
that you could call provecation about this shirt
happened the evening before, 4,00 ofcleck or
thereabout the evening before.

This incident of the chopplng did not take place
'+i1 +the other morning at 7.00 ofclock, nearly
twsive hours, or a whole night and the motning
before this. Is a mafter for you Mr. Foreman
and Members of the Jury, to ask yourselves,
assuming that there was provocation,' was' there
enough time. for cooling off, was ithere enough
+ime for cooling off. And you have to ask your-
selves also, even if there was this thing called
this provocation, and if you find that there
was not enough time for cocling off, if a man
steals a shirt, or somebody~steals a shirf and
Anthony Green involved himself in this argument
..The evening before, and chuck you, according to-
the evidence, is it retaliation by going fo chop
. him up in keeping with that type of provocation?
Because if it is more than what a reascnabie man
would do in the circumstences, is not provocation
gither, you can't say lawful srovocation, it must
bear a reasonable relation to the provecafion’

Another thing you have to consider, assuming that
this thing happened the evening before, and it
took the night, is it a revengs, is it revenge
why he goss to do this thing the cther morning?
Because if it 1s revenge, [T can't be provocation
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"ejther, can't be provocation, but | am leaving
this concept of provecation to you, and when you
are considéring provocation, you have to ask
yourselves . twe questions: one, was there this
provocation, was there a loss of self-control,
and would a reasonable man have behaved and do

as the accused man is alleged to have done? That
is how you lock at it. '

In this case, nobody told you about any foss of
self-control, that doesn't matter, because as
far as Stanley is concerned, there is this
question of seif-defence and Counsel hasn't got
to.raise provocation when he raises self~defence,
because self-defence is a complete defence and
self-defence is a deliberate action and if he
.goes znd says provocation which demands a lot of

self-control, he probably will tose his cooling
off thing. Although there is no falk about loss
of self=controi, | leave it fo you, but you ‘must

ask_ycgpseIVes was there a loss of self-confrol,

considering all this time that elapsed between,

and would a reasonable man have acted in The way:

t+hat the accused man acted."
The prcsecufion's case is that the appef]anf and the wifnessés,
Karlene Jackson and Scnia Barnes had an argument about a shirt on the
afternoon of the 5th ‘May, 1987;. The déceaséd intervened and physically
assaulted the appel!ahf, Next morning‘+he‘appellan+ and his brother
@rriyed at the home of the witnesses aﬁd +here was talk about the shirt
bu+ﬁ?he;brofhgf asked, 'anyway Is the bad han you have yah me come for?.
When +hgfdeceast, on his way home froﬁ the shop appeared in sight: the
appel(aﬁf }deﬁfified him 'see the 5ad man 2 come yah' whereupon both
men went after +he}décea§ed'who ran, Sca[ed‘arﬁafl in a vain bid fo
escape but was caught ana éhopped to death by the appellanf;
| The appel lant's case is that he was attacked by the ‘deceased- in
the lane, he chopped the deceased in se} f-defence and the deceased ran
over to Mr. Young's yard.

{f i+ can be argued that Miss Jackson and Miss Barnes are
witnesses with an interest fo serve the seme cannct be said of Mf. Young.
He was by his kitchen when the chopping fook'piace. He said he‘was
'ba;ked up against the wall’, while the appél lant chopped the deceased

bé%ore him and the deceased fell in the kitchen #hrough,fhé ddq;wéyfﬂ”'
_ e
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in Lee Chun-Chuen v. Reginam (supra) Lord Deviin in giving the

opinion of the Board of the Privy Council said at p.79C -

rprovocation in law consists mainly of three
elements - the act of provocation, the loss of
self-control, both actual and reasonable, and

The retaiiation proportionate to fhe provocation.
The dofence cannoT require the issue to be teft

tc the jury uniess there has heen produced &
credible narrative of events suggesting the
presence cf These three gfements. They are not
detached. Their relationship to each other -
particularty in point of time, whether there was
+ime for passion to cocl - is of The first impert-
ance. 1he puint that Their Lordships wish fo
emphasise is that provocation in law means some-
thing more than a provocative incident. That is
only one of the constituent elements. The
appellant's submission that if there is evidence
of an act of provocation, Thai of tself raises

2 Jury question, is not correct.. T cannot stand
With The statement of The law which Their Lordships
have quoted from Holmes v. Director of Public
Prosecutions (1948) 2 A1l E.R. at p.126; (1946)
A.C. at p.597. In Mancini v. Director of Public
Prosecutions (1941) 3 AT E.R. 272; (1942) A.C. 1
Fhe Houss of Lords proceeded on the basis that
there was an act of provocation ~ the aiming of

a blow with the fist - but held that it was right
not to leave the issue To the jury because the use
of a dagger in reply was disproportionate.™

(Emphasis supplied)

Mr. Charles submitted that the events of the afterncon by Themset?és
could not raise the issue of provocation. Indeed 15 hours tater at |
7.30 on the following morniné the appe!lant could not asser% with any
credibiiity that he was then provoked° Mr. Charies said that the in-
cident of the morning of the 6th in that The appel lant was toid by Sbﬁfa
+hat she had burnt the shirt could not by itself amount o provocafioh.
I+ would be no.more than a provocative incident and t+he deceased was not
involved. Mr. Charles, however, submitted that the Two incidents Take;
together amounted to provocation.

Mr. Young's evidence as to the cccurrence of the choﬁping gaq@_fhe
lie to the appellant!s story that he chopped the deceased in se!f—defeﬁce
in the lane. The jury rejected the statement of the appellant and
accepted the svidence of Mr. Young and that of Misses Jackson and Barnes.
Can it be said that the acts complained of by Mr. Charles éave rise 1o
provocation and 'that this savege retaliation was proportionate to this

provocative act?? Lee Chun-Chuen v. Reginam at p.79G,
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Before that quéstion can be answered it is natural to enquire
how the loss of self-control cecurred and th Qchkiy_The;refaiiafion
fol lowed the act.

in Lee Chun-Chuen’s case fhe appe!ian? claimed he had been injured

on his leg by @ stone thrown by the deceased. At p.79F Lord Devlin said -

"in +heir Lordships' opinion there was no act
other than the one which caused the leg Injury
that could péssibly provoke a ressonable man
into losing his self-control to the extent of
retaliating by battering The deceased almost
to death, either with stones or with 2 hammer .
Can it be said that this savage retallation
was proportionate tc this single provocative
act? Before that question is answered it is
natural to inguire how the loss of self-
control occurrad and how quickly the retaliation
followed on the act. |t is at this point that
the case suggested by vhe appel fant breaks down..
There 1s no direct evidence of actual loss of
self-confrol. In his examinaticn in chief the
" Sccused did not testify at all about his state
of mind during the struggle. 1in cross-examination
he was twice asked the specific question and in
reply he said thaf he was angry, but ngt very
angty; the whole tenor of his evidence was that
he was throughout trying 1o break off the fight
and that is inconsistent even with loss of
temper . '

“Their Lordships agree thaf the failure by the

- Bocused To testify to loss of self-control is
hot fata! to his case., R. V. Hopper (1914-15)
ATT E.R..Rep.014; (1915Y°2 K.B.431, Kwaku Mensah
v, R, {1946) A.C. 83, Bullard v. R. (1957} A.C.
8357 (1961) 3 All E.R.A70 n. and R. v. Porritt . ‘
(1961) 3.Alt E.R.463 were cifed 2s authorities
for that. ‘These were all cases in which, 2s in
the present case, the accused was putting
forward accident or self-defence as well as pro-
vocation. The admission of doss of . sel f-control
is bound to weaken, 1f not to destroy, the ~
al¥ernative defence and the law does not place
the accused in 2 fatal dijemma. But this does
not mean that the law dispenses with evidence of
any material showing loss of solf-controt. IT
means no more Than that loss of self-control can
Be shown by interence instead of oy direct
ovidence. 1he facts can speak. for themseives
and, 1f they suggest a pogsible loss of sl f-
control, @ jury would be entitied fo disiegard
even an express denial ‘ofloss of temper; '
especially when the nature of the main ‘defence
would account for the falsehood. An accused is
not to be convicted because he has lied.

Thetr Lordships have carefully examined the four
cases cited and are satisfied that in each of them
there was In the narrative of events on which the
jury might reasonably have acted meterial that-
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mehowed 2 possible loss of self-control connecting
+he provecation and +he retatiation. In all these
cases there was, besides the accused's story, other
evidence of the struggle on which a jury could act.
A jury may reject, as well as an accused’s denial
of loss of self-control, 2 part of the whole of his
account of events." .

(Emphasis supplﬁéd) |
Loss of seif—coﬁ+roj is a state of mind. This case clearty illustrates
that this is so and shows the desirability of ﬁiacing sefore the jury some
matertzl of this state of mind which can be supplied by the appe! fant
himself or it can be inferred from the evidence.‘ where the appellant
gives evidence hi%’é?afe of mind can be probed ih'cross-examina+ion
even if he aﬁeré,he lost his self—chfroI. Where the appetlant does not
give evidence but @akes a stetement %rom’#he dock then he may assert
+hat he tost hig ééif-chTroi. Wheré_The appel lant doas. not say he
lost his éei+;¢6n+rof +hat does nQT‘dispose_pf the matter, 25
Lord Deviin saygléffp.BOC - o " |

"what .is ésSenTithisitha# +here should be produced,
cither from as much of +he accused's evidence as is
acceptable or from the-evidence of other witnesses

or from & reasonable~cbmbina+ion of both, a credible
narraf?ve.of gvents disclosing material that suggests
provocation in law. if no such narrative is obtain-
able. from the evidence, the jury cannot be invited

+o construct one. Viscount Simon, L.C., sald-in
Mancini v. Director of Public prosecutions (1941) 3

ALl E.R. aT p.279; (1942) A.C. at p.i2:

1,..iT is not the duty.of the sjudge
+o invite the jury fo speculate as
o provocative incidents of which
Fhere is nc evidence and which can-
.noT be roasonably :inferred from ThE
evidence. 1he duty of the jury o
- give The accused:Fhe benefit of the
doubt is a duty which they shou id
discharge having regard to the
materiatl before them; ifor it is _
n_jhe gvidsnce arid.the gvidence
alone, Faat Fhe priscner is being.
fried, and it _
' confusion and possible injustice if
either Judge or jury went outside ixt."

(Emphasis-supplied)
The Evidence Act pérmi+s a prisoner to give evidence on his own
behatf at his frial buf it preserves his right fo elect to make an un-

sworn statement.
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Section 9

“Every person charged with an offence,

shall be a competent witness .........
Provided as follows -

*{g) Every person called as a w
witness in pursuance of
this Act shall, uniess
otherwise ordered by the
Court, give his evidence
from the witness box or
other place from which
the other witnesses give
their evidence,

{h) Nothing in this Act shall’

. affect the provisions of
section 36 of the Justices
of the Peace Jurisdiction
Act: or any right of the
person charged to make a
statement without being
sworn'® .M

e . The statement from the dock now frequently empioyed by accused persons

is not evidence: that is made clear by D.P.P. v Leary Walker (1974}

1 W.L.R. 1090 where at p. 10968 Lord Salmon sald -

"Ihere are however cases in which the accused
makes an unsworn statement in which he seeks -
+0 contradict or—exptaln away evidence which has
been given against him or inferences as to his
intent or state of mind which would be justified
by that evidence........... R ecvsonsenness

eamso% 00000 e aacasosonpyoEen T EI0 FE RS EENEEEEENE R

Page 1096E

The jury should always be totd that it is
exciusively for them To make up their minds
whether +he.unsworn statement has any value,
and, if so, what weight should be attached to
iT; that is for them to decide whether the _
evidence for the prosecution has satisfied them
of-+he accusedtsguittbeyend reasonable doubt,
and that in considering their verdict they
should give the accused’s unsworn statement only
such weight as they may think it deserves."

There is here a clear disfinc+idn_béfﬁeen'evidence,'fhaf is, sworn
testimony, and unsworn statement.

Where the state of a prisoﬁé}'s mind is to be considered by a
jury, there must be placed before the jury material for assessment.

Where self-defence and/or provocation are live issues then the state

RN
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of the prisoner's mind must be assessed. In one case the matter raised
is 'honest belief! and in the other tloss of self-control®. A prisoner
who does not give evidence and in his statement fails to provide material
as to his state of mind cannot complain if matters not raised are noT
left for the jury's consideration because it is not the duty of the
trizl judge to invite the jury To speculate.

This is supported by the comment of Lord Griffiths in

solomon Beckford v. Reginam (1977) 3 All ER 425 where he says in the

$inal paragraph (of the judgment) - p.433 -

ngefore parting with this appeal fhere is one
further matter upon which their Lordships wish
to comment. The appellant chose not to glve
evidence but to make 2 statement from the dock
which, because it cannot be tested by cross-—
examination, Is acknowledged not to carry the
weight of sworn or affirmed testimony. Their
Lordships were informed, to their surprise, by
counse! for the prosecution, that it is now
the' practice, rather Than the exception, in
~ Jamaica for an accused to decline fo give
- evldence .ih his own defence and +o rely upon a

" statement from the dock; 2 privilege abolished
in this country by section 72 of the Criminal
Justice Act 1982, Now that it has been
established that self-defence depends upon a
subjective tesT thelr {oraships trust thaT
Those. who are responsible for cenducting the

. defence will bear in mind that there is an

‘‘obvious danger that a2 jury may be unwilling to
accept that an abédééd‘hetﬁ~anf*h¢héé+?gbg1ief

- }f he is not prepared to assert it in the
witness box and subject it fo the test of cross~
examination."

In R, v. Har+_(1978) 27 W.l.R. p.229 this Court held (i) if
there is evidenée ot provocative conduct on the pér+ of the deceased
and from which i; may be inferred that as a resdi+ the killing was due
to 3 sudden and %emporary loss of self-control.it is The.du+yuéf-fﬁé‘

trial judge fo leave .the issue of srovocation fo the jury'.

In Hart's case, Lee Chun-Chuen and D.P.P. v. Walker were considered.

This Court alsc held: i

w(iy It is unnecessary and often undesirable
+o categorise an unsworn statement as
tovidence! or 'non-evidence'.
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"(}1) In the ordinary case a summing-up
should fo!low the guidance on the
objective evidential value of an
unsworn statement advocated in
D.P.P. v. Leary Walker (1974) 1 W.L.R.
1090."

In Hart's case there was evidence of provocation fit to be left
for the consideration of the jury. In the insfant case we find that
+he trial judge was generous to the co-accused Paul Humphrey in his
directions to the jury, he was acquitted, and that he ieaned over back-
wards when he dealt with provocation. He fold the jury at p.155 -

*|§ when you go on to consider the other

part now, if you reject the self-defence and

you consider murder and you look at provocation,
if you find that he was provcked, you can say
mans|aughter, because provocation reduces murder
+o manslaughter, But before you can reach there,
you have to get rid of the murder part first,
you have to get rid of the self-defence first,
sorry, you have to consider self-defence, seif-
dofence is a complete acquittal, if you find he
acted in self-defence, out. If you are in
doubt, acquittatl aiso, that is as far as Staniey
is concerned. Then, if you reject this self-
defence, you look at the thing about murder

and provocation and if you find that he was
provoked, the charge is reduced to manslaughter,
so | am leaving manslaughter fo you in relation
to Stanley.™

On the prosecutionts case after the fracas on the afternocon of
the 5th the appelliant threatened the deceased. The following morning
he and Paul arrived at the deceased's home; he had 2 machete concealed
on his person, Paul asked for the deceased - 'where is the bad man you
have here?' followed by 'see the bad man a2 come yah' said by the appel!-
ant. There followed the pursuit of the deceased, The baring of the
machete and fhé infliction of the injuries. |

I+ is our view that 'the misdirection on the law of provocation
could not have caused any miscarrlage of justice because there was no

sufficient material on this issue fo go to the jury'.




