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THE HON. MR. JUSTICE FORYTE, J.A. R
THE HON, MR. JUSTICE GOKDON, J.A.
REGINA
Vs,
STEVE NICHOLAS
Michael Lorne for Applicant
Hugh Wildpan for Crown

January 21 and February 3, 1992 . EEEtse )
ROWE P, -

On the night of June 28, 1988 Trevor Cleary, 21 years
of age, was shot and killed alaong Crescent Road, St. Lindrew.
At a trial on October 29, 1530 before Smith J. and a jury the
applicant who was found to be 22 years a2nd 1l months old was
convicred of the murder of Trevor Cleary and the sentence of

,_gfath was passed upon him.

\\\\\\\ i although a warrant was issued against the applicant in
June 1965 he was not arrested until July 17, 198%. <That accounted
for the delay between ths death and the trial.

Garfield Clgary, the brother of the deceased was the
only eye-witness calleé by the Crown. He testified that he was
at his way-side shop at 11:30 p.m. on June 2§, 1988 when
Trevor Cleary came on the scene and they had a conversation. Soon
after the applicant known to him as Sinners and another man known
as Bootie approached. They enquired of the deceased for the where-

abouts of his friend. Trevexr Cleary said he had no friend. Just



then the applicant and Bootis each drew a gun. The witness in
alarm called out that Trevor Cleary was his brother, held on to
Trevor and walked with bim some distance from the men. The
applicant called Trevor Cleary saying he wanted to talk to Cleary
but when Trevor Clecary waent to where the applicant and Bootie were
they attackaed him. Both men began to kick Trevor Cleary. Bootie
searched him and romoved a knife and wallet from his pockets, then
they began to beat him in his head with the butts of their guns.

This done Beotie "kind oi easced off" and the applicant
pinned Trevor Cleary against a light post and the applicant
standing at a distance of about 4% fzetr from Trevor Cleary, pointed
his gun at Trevor Cleary and fired a shot which entered his right
cheek just above the right cheek bone, went through the bones of
the face and lodged in the lefi side of the back of the neck.
There were powder burns arocund the wound which indicated that the
muzzle of the gun was held three te five inches from the face when
the bullet was discharged. In the opinien of the doctor a persen
standing 3 feet away from another with outstretchad arm could have
fired the shot. & large calibre copper jacketed lead bullet was
recovered by Dr. Clifford who perfcrmed the posimortem examination.

The applicant gave sworn evidence in his defence. He did
not call any witness.

On his version of the events of June 2&, 19588, he and
Bootie were together on Crescent Road when he saw the deceased whom

he addressed in this manner:

Trevor Cleary, you knew that mi
bzby~mother socn have baby and
I not working or deing anything,
I would love yuh put down mi
name on the work paper.”
it appears that a contract for side~walk repairs had been
awarded by a government agency and that Trevor Cleary had got a
piece of the action. According vo Garfield Cleary, his brother

had no control over the work but had been smployed to dec a specific



w—j-—-

job. The applicant and Boctie seemed to have had a different
impression of the role of Trevor Cleary in respect of that contract.
Trevor Cleary replied to the applicant’s entreaty by saying

that he would talk ©o the manager for the work. Bootie sesmed to
have made a similar requesti and in the words of the applicant:

"Him ask him zbout the work and him

aen’t wan' talk seh him going ©

set down him name on the lisi. That

is why him start licking him.”

eceased, the applicant

h

After Boouis started hivting the

said hs joined in and gave blows LG the dzceased also.

it
m

The applicant accounted for possession of a firsarm by

i
n

saying that when he and Bootie were appreaching ihe decsased,

dootie handed to him an oid rusty gun. He beld this gun in his hand

[yl

and used it to hit the deceased. To use his own words:

"Meanwhile, I hold the handle ah
the firgarm and lick him with it,
meanwhile licking him and licking

him, I hear ah explosion.®

The applicant said he did not know that the gun could be
fared as it was old and rusty; he did not know that it was loaded
and he did not ask any questions of Bootis zbous the gun.

Mr. Lerne asked the Court to consider four grounds of
appeal. Firstly, he said that the trial judge crred in law ?y with-

1

Tawing from the jury's consideration the issue of prevocation which

o))

arose from the defence. 1In support thorsof he argued that the
refusal by the deceased to put the applicani's name on the pay-roll
could have infuriatsd the applicant who was unenployed and would be
a father in ths near future. He said that both the applicant and
Bootie were desperate and could have concluded that their rough
treatment could persuade the duceasad to accommodate their demands.,
in fairness to Mr. Lorne he spent iittle time on this guite hopeless
ground. If what Trever (leary said +to this epplicant cculd amount
Lo an act of provocation no prospective smployer would have any

choice in relation o nhis workforce.



On behalf of the applicant it was urged .thit g trial
judge only told the jury about tha possible verdicts oi murder
and manslaught=zr and did not direct them in relétlon to an
acquittal, Counsel’s attention was drawn to the direction given
at page 23 of the Rscord as the final direction in the case where
he said:

30 ==

I goc on to say, too, that if you
find that although the act was
unlawiul -~ hitting the man with
tha gun - but find that no sober
oY reasonable porscon would have
realised that by doing so, they
were putting the dsceased at some
risk of harm or danger, *hen ic
would bs copen te you to say that
the accused is not guliliy of any
cffence.®

indged the trial judgs bad given a similar dirsction
earlier in his summing-up but tha significance of the above
passage 1s that it comtained the very last words the jury heard
before their retirement.

Ground 3 complained that the judge erred in advising the
jury that if they found that the applicant caus=sd ths death of
the deceascd by accident they were te bring in a verdict of man-
slaughter. The term “accident® was used throughout the trial as
the opposite of "a veluntary and deliberats act® and the trial
judge was at pains to explain what he meant by accident in that
sense. This will be seen more clcarly when we come Lo consider
ground 4. We hold thait it was not necessary for the trial judge
te give any dirvections on degrees of noegligence as would be
apprepriate in a charge for manslaughter arising in a running down
case.

We turn now to ground 4 in whicn the complaint was that
in applying th2 cbjective tesst the trial judge failed to explain
to the jury that it is the statc ¢f mind of the accused which is

important and not that of the abstract raascnable man.



At page 7% of the Record when the trial judge was ex-

blaining the several facets of the cifence of murder he gave

~

explicit directicns on how a jury should apprcach the issue of

intencion and in sc deing he expressly told them that it was the

4

intention of the sccused himself which had to be proved by the

f

prosaecuticen. He said:

n

“If, on the Prosecution’s case, you

accept Garfield Cleary, that the

accused pointed & gun, and you

emzmber he pointed out the distance

2L about ons and a half yard away

from the deccased, hs pointed the gun

i the decsased aud he hoard an ex-—
plousion and he, the dsccased £21l, now,
it's for you to say what was the

person's intantion? & person who pointed
4 gun at somebody, then you heard an
cxpleosion, what was his intention, hut
you must remember the real innention,

the actual inkention of Lhe mar that

you ars looking at and although the
accused is, or lot ma put it this Way,

in the absencz of ovidence to the con-
trary, then the accused is deemed to be
reasonable person, that is, a person
apable of reasoning.

0w

tou have, however,; to look at his actual
intention and by so deoing, you have to
consider what the accused actually said,
if yeu find that h2 said duythlng. it
you find that, as & fact, he said he
didn’'t know it was really - yCou remembex
e said he didn't know ic was an old gun,
e didn't know. Then you ramember, Loc,
that is if you accep:i that, it will be
showing that he did not intend to kill
him. Bur you remember what the police
cfficer said he said?y ‘It is 'Bootis®
who shot the nman'."

p

When, however, the judge came to deal with the alternative

3,

issue of manslaughter he scveral times directed the jury that the
so-called objective test should be applied in the circumstances of
this case. It is the direction atpages 76 and 79 of which complaint
is made. There the trial judge said:

"Sc, Mr. Foreman and members, a killing -

let me tell you this, a killing without

invention te kill or cause gricvous

bodily harm, is mansiaughter, if it is
the result of tha accused's unlawful act,



'where the unlawful act is onc

such as an assault,; which ail scbher
znd reascnable pe 091 would in-
evitdbly realise, must subject the
victim te the risk of some harm
resulting therzfrom. albeii not
..—“.:‘I?CL..S haxr:m .

S0, where tho act which the person
is charged, or where the act which
the persen is ¢ngaged 1n¢ 15 unlawful,

and any or all scber and reascnable
PErsOons wou?‘ xaalise that the victlim
would be subjzcted Lo harm: would be
at some :iak, “hcn 11 13 opan o you,
if you sc find, yecu arc sure that ithe -
to find, ¥ should sav, the accussd
guilty of manslaughicr,

st here you will have to apply
reman ang mumbors, weuld be,
all sober and reasonable pszople
racognize that the aci was dangsrous.
dow, you weuld have o look at the
evidence here, if you accepit the accused's
o cvidence now thai he did not delibsrately
puall the trigger, bui if yvou accept his
- evidence that he was, I think he used
the word jucking; that hae wes hitting the
deceassd with the firserm, then clearly,
Mr. Foreman and membzrs, that would bs an
unlawful act. Using a firearm to hit the
deczased weuld be an unlawful act.

SGoyou would have to go now and ask
yours<lves, ‘would any reasconabls pasrsong
would any sobar person not realise that it
wag dangeroust® Firearm given tc hiln, he
asiaed no guestions as to whether it is
loaded oxr nox, although you remcmber he
saxid he thought 1t was not lecaded and
could rot five bocause iy was ¢ld and

rasty, ‘sreman and members, it
would so That .. well, roocmber

- you ar udgaes of the fact, but if
you accept the accuse2d’s aovidenco, in
oLhFL words, L

£ you reject Garficld Cleary's
ridence thait it was deliberate, that he
pcxnued the gun and firoed, but you zccept
the accused's <vidence ihat he was hitiing
this man with this gun, and you find as a
Lact that he did not check 4o find whether
it was loaded; or not, fhrn in my Oown Viaew,
Mr. Forzmpan and mnge TS, 1t would be open
to you 1o say that he is guilty of man-
slaughter.

But it is tirely for you, if you f£ind in
your colleciive wisdon that the accused ~
that no ruasonable rerson would nave
realised that he was exposing the deceased
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tO dangsr, oY to some risk, then
the accused would be not guilty
anything. Sc it is for you

Mr. Foreman and members, to say what
you make of it and really, it zcens

1o me; as Mrg. McIntosh-drycce said, the
~221 issue here 1is, was the Xilling

)

L,.
elibera:e, or was iv accidental:r”®™
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in ouxr view this passage is unexceptionable. It follows
and applies the principles enunciated by the House of Lords in

D.P.P. v. Newbury; D.P.P. v. Jones $1876 62 Cr. App. K. 291, which

approved the decision in R. v. Larkin (1543 29 Cr. App. R. 18 and

the dictum of Humphreys J. a3t p. 23 that:

© Perhaps 1t is as well oncs more to
state the proposiiion cof law which
nas been staved by judges for
generaticns and, so far as we are
aware, nevsar disputed or doubted.
if a person 1s engaged in deing a
lawful act, and in the ceocurse of
doing that lawful act bshaves so
negligently as to causze the death
of scme other person, then it is for
the jury to say, upen & consideration
of the whole cf the facis of the case
whether the negligence pro ved against
the accused perszon amcunts to man-
slaughter, and it is the duty of the
presiding judge to tell them than i:
will not amcunt to ﬂ&nSlaughpﬁL unless
the neygligence is of a vary high degree.
-+ Where the act which a2 psrson is
engaged in performing is unlawful, then
1f at rhe same time it is a dangerous
aci, that is, an act which is likely to
injure anothar pavson, and giite in-
advzrtently the doer of the aci causes
the dezih of that cther ;@ on by thatn
act, then be 1s guilty of manslaugheer.’

e,

-

Edmund pavies.d in R. v. Church [15631 1 4.1, 5% at p. 70, whan he
said:

" Srressing that we are hersa leaving
entirely oul of accouniL those ingre-
dients c¢f homicide which might justaify
& erach of mansizughter on the ngundS

of {a) criminal negligence, or (b) pro-
voca ~ion or {u) diminishod responsi-
1“3_1%7 the nclusicn of this court is

i
that an un*awfn; act causing the desth
of another cannot, simply bs L

i
an unlawful act, render & mansliaughter
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“wverdict inevitable., For such
verdict inexorably to follow, the
unlawful zct nust be such as all
sober and reasonable pzople would
inevitably recognise rusi subject
the other person “o, at least, the
risk of scme harm resuliing there-
from, albeit not servious harm. ™

ol

wl

in referring to the test propoundsed by Edmund Davies J.

above, Loxrd Salmon in D,.P.P. v. Hewbury; D.P.P v, Jones, {(supral,

said at p. 29¢:

The zest is still the objactivs
west.  In judging wheathsr the act
was dangsrous the Lost is not di
ihe accused recognise that it was
Gangerous but would all sober and
reasonable psopla recongiss its
dangear.™

i

In our viaw therefors therc 1s no merit in ground 4.

Wie have demenstracved that the diroctions on intention boih
as they aifect nurder and manslaughtor were unexceptionable. There
was evidence from Garfield Cleary that the applicant pointed tha
gun ai the decoased when the parties were some 4% feot mpart and
then fired it., By their verdict the jury obvicusly acceptad
Garfield Cleary as a witness of cruth.

The application for leave to appeal is refusaod.



