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Beasons for Judument

BENGHAM J.

In this matter the applicant by Notice of Metion doted Z4th March, 1993
sought by woy of & Writ of Habeas Corpus o quash an oxder of the learned
Resident Magistratz for the parish of St. Andrew committinmg hiz to the General
Penitentary to await an order of the Honourable Minister of Nzational Security
and Justice that ke be extradited to "he United States of America to stand

bis trial on certzin cximinal charges includicng Murder,

This appliczifon was hesrd by us cwer a period of four days at the end
of which wo dismizced the Motion. Ir a brief oxal judgment deliwerzd at that
tine we preoaloed thenr to put our reasons for coming to our decisiom into writing.

This is now a fulfiiment of that promise.
The stntement of the grounds upon which this application was based were:-

(1} That the learned Resident Magistrate errsd in law in holding
that there was sufficient evidence to warrant fite trial of
the appncqmt fcr the offence of Mupder, and theazeby in
ordering that he be extradited to the Tnited Statea fox

that offence; and in partisyiar:




(2

&)

(a2} The Undead States goverament relied upen the affi-
davit of 2 witness Dioune Lewis, who Ly rzasop of
her previous testimony in the same matter was mani-
festly a witness who was uwnworthy of balief in so

for oo she fwplicated the applicant im the offence

of Murder.

(b} The evidence of the snid Dicmme Lewds, token at the
highest, was net sufficleni to prove that the appli-
cant commanded or pyocured or was otherwise a party

to a Murder.

(c} The evidence of Harold Taylor, alsc relied vpon by the
United States govermment, was too vague and too deficient
in particularity to be =z proper basis for finding a prima

facic case of Murder against the oppliecsant.

That the learned Resident Magistrate erred in kolding that
there was sufficient evidence to warrant the spplicant’s trial
for offences of distribution aand possession of eocaine, and

in particular the evidence adduced 4id mox prove that the
applicant had committed those offences *ad charged against .
him in certian counts of the indictment of the United States

Grand Juzy, to wit Counts 9, 15, 23 and 29.

That the aypiicant might; if he 1s extradited be denied a

fair triol.®

At the commencement of these proceedings a fourth ground was added. This

was as feollows:-

" (4)

That the accusation against the applicant has not been made
in good £oith in the interest of justice. Im particular,
the central ancusing witness om the charge of Murder ond
kidnapping one Dioune Lewis, has testified falsely in order
toe obtoin a light sentence for herself and not in arder to

assist the Court with the truth.
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Therefore, 1t is regpectfully submitted that it would be

unjus® and/oxr oppressive to extradite the appiicant."

By way of supporting the groundsz {iled affidavits ¢f the applicant, one

Elissa Krauvss, Thomas ¥, Mogili ond t22 withess Dicome Lewis were flied.

An affidevit from Mr, Thomas Suddath Jar., am attorney-at-lay and Assistont
State Prosecutor whe practices law in Eastern Penmsylivsnila The area in which
the trial of the appiicant 13z scheduled to toke place, was filed in reply by

the respondents.

The affidavit of the appiicant In so far as it is relevant states:-

"I Richard Daley being duly sworn make oath and say as follows:-—

(1} 1 om presently detained in custody by ordzr zrd warrant of
the Resident Magistrate  for the paxish of 52. Aadrew, vho
on 12th ¥March, 19%3 ordered that I bo commivled to custody
to owalt ny extradition to the United Siztes Isy the offences
of Murder, kidospping, conspiracy to Jdustrilute cocaine, pos-

session of cocaine.
(2) That 1 om {znccent of &l these charges.

(3) That I fear that T will not receive a falx trial ian the
Urdted States Court owing to the prejudice which is present
againast black peopls in gemeral zmd Jamaleansz in particular
and I wish o preseni new evidence to sbow the extent of
such prejudice ic Fhiladelphia and the inadeguscy of the

legal safeguerds agaipst such prejudice.”™

Of the four groumis filed Ground 2 was abandoned at the outset and nothing

fuzrther peed be sald Ia that regerd.

As later events proved the argument of counsel for the most part focusaed on
Ground 3 vhiclh may convemiently af this stage be referred to as “the fair hearing™
y

ground. This was the main ground relied upoz by the lsarmed counsel foznthgungggjgggti:

I shail now preceed fo deal with the three remaining grounds filed iw thé

order in which they were coasidezed.



Grourd 4 - The Fresh Evidence Gzound

Leaxned couvunsei for the applicant sought to adduce fresh evidence with a
view to establishing that Diomne Lewis, 2 witvess for the State in cerxtain
criminal charges preferred agaiast co-accused perscms cherged alcng with the
applicant had entered into am axrrangement with the prosecution which had as
its objective her testifying against the cpplicant in exchange fox her
fecalving o lighter sentence. in this regard reliance was placed by counsel
upon an affidavit sworn t¢ by Miss Lewis that her testimony given at the
trials of these accused persons as well az that given at the extradition hearing
before the Resident Mogistrate in so far as it scught to incrimipate the appli-~

cant, was not worthy of belief.

An affidavit sworn to by Miss Lewls suvpporting this comtention was sub-
mltted by learmed counsel for the applicant, This offidavit in so far as it

i weloyant reads as follows:-

®(3) That the metters that I kove alleged 2gsinst Richaxd Lesnond
Anthony Daley {also knewm &s Richard Pzul Daley) are false

anéd I hereby withdraw those allegatioms in thair entixety.

(4) Thst at the time of giving the saild affidevir I was confined
in prison in the Un;ted States of Amerlcea for murder of |
Edward Dizon ond I was glven 1ife sentence. The Pennsylvania
peiize guthorities granted me am opportundty ¢o plea bargainm
s a8 o reduce the sentence from life. Throughout the pre-
pataticn of the sald affidavit the pelice representatives
dictatad the matter they wanted inciuded Iz The affidavit
ard whatever they dictated to me I went alosz with it In an
effort to have my life sentence reduced and s0 as to get out

of ny predicament.

{3) I Jied when I made the aliegations agalnst Richard Aathony
Daley so0 as tc gain an advantage for mymelf. Hy life sentence
was reduced o 4 to 15 years. I have since been released from

prison and have returned <o Jamaica.
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(63 That I Bpecif:lcal]:y gtate that Richard Desmord Anthomy Daley
gave po order to murder Edward Dixon or anyone as alleged
in the said affidavit or at 211, ond I never heard Barrington
Clarke, Ancthony Johnson or anyone admit that they had killed

Edwaxrd Dizon or aayone.

(7) That 2t no time did I kmow Richard Daley to operate anmy drug

orgarisation and I was never involved with him in any activitics."

It is importont ©o note that this witress vhose affidavit now sought to Im-
peach her deposition inad at two previous trials those of Barrington Clarke and
Anthony Jobnson who were charged on the same indfcitment with the applicant, as
well as at the 2xzradizion hearings before the Resident Magistzate for St.

Andrew had given evidarce implicating the applicent Iin the offences for which

the extradition order is now soughi. She did not swenr £o this latter affidavit
mtil ofter cthe extradition hearing waz concluded. Ths zeason, which she proffers
for her chuinge of hearz is that "she lied o implicate ithe epplicant while sesking

to gain an advantsge for herself by cobtaining a reduced sentopce.”

In this regard the affidavit which wae sworn to after these present pro-
ceedings had commenced and had been adjourned for this later hearing date, raises
o number of issues of faet touching upon the conduct of the witness, a matter
which p:opérly, devolvas upon the trial Court as the sole tribunal of fact and not

this Court to determize as to whether:-
(a) EHer testimony at any of the earlier hearinga, at all

of which her testimocy was given with & marked degree

of consistency was truthful.

(53 Whether she is in fact lying as to vhat she now depones.

The evidence coutained in this latter affidavit of the witness Dionne Lewls
and sworn to om 23rd September, 1993 was rejected, however, having regard to the
fact that the evidence contained therein kad emerged after the order for committal
by the learned Resident Moglstrate. In any event 2s it raises questioﬁs touching
upon the credibility cof the witness even if it had been material available at the

extraditica hecringz before the Magistrate it could hardly have sffected the com-



clusion to which she came. This is =0 s guch issuves are ichereatly matters

falling for determination by the Court of trial apnd not the Yagistrate.

(Sea R. v. Galbraish [1982] 2 211, Z.&. 1060 supperting the chove statement).

In this regard the Court was £iso guldded by the suthority xelled on by

icarned counsel for the respondzats of Schtraks ond Government of Israel and

others [1964] A.C. 556, s declsion of the House of Lovds per dictum of Loxd
Reid which when examined in my opimion is sufficient to fully disposz of
arguments raised in favour of the applicant or this ground. There in dealing
with a not too dissimilar situation the moble Lord said:- (p. 358)

"The accused sought to adduce further evidence bafore your Lord-
ships in order to show that on the whoele material now available
it would be improper to commit bin. In my judpmsat we are not
entitled to look at such zvidencs and we have potf done so.

Owing to the resiricted character of hsbeas corpus proceedings

a Court is not conmcermed with anything that comes te lisht after
ccmmittsl. This could eosily iead to injustice ii the accused

had no other remedy: thers may well e cases vhere new evideace
throws a different 1ighkt on the meterisl originaily befora the
Magistrate. USut vhat is o matter which the Secretsry of State

1s entitled £o consider when deciding whether %o gromt extradition.”

(Emphasis supplied}

Heither is it a matter falling for our decision but for the ministerial
authority seized of the facts in deciding the appropriate course to take. This

ground acceordingly falls.

This brings me, therefore, to the substantive grounds.

Ground 1 - The Evidential Ground

The arguments ralsed revclve around the sufficiency awdf/or reilability of
the evidence of Dionne Lewis at two previous triales of the ce-accused persons
charged along with the appilcant, at the extradition hearing, as well as the
affidavit swofn to by the witness. Learaed counsel for the appllcanc sought to
contend that a comparison of her evidence at these heardugs xevezied certain
inconsistencies and conflicts which ocught ot the end of the comwictal hearing

to have been resolvad in favonr of the aprlicant.
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We are unanduwcusly of the view that such matiers ware atirely fov th
committing maglsirate Lo dotarwine and in that regard thls Couwi canaer
subgritute 1ts discretion for that of the Magistrate. Having exemined the
material upon which the srder for commitsal was made by the lcurned Resident
Magiserate wa are aise of ¢he view that theve was avidence uponm whicd she

could have come ©o “he copcinsion £o which she came.

Ip this zogard it beavs ropeating thot this Court does not hear this
application by way of appeal so us to reverse the Magistrate's decision on
faet or alter a disoretion properly exercised. See dictum of Lord Wilberforce

in Tarlinglv. Goverament of The Repubiic of Singapora [1978] 70 Cx. App. R. 77

at 108. Also in point is the dictum of Lord Goff of Chieveley in Alves V.

Director of Fublic ?roseurzionsand ancther [1992] 4 All. E.R. 737 at 733

where the noble Lord said: (787 A — B)

“"There can, after all, be wmore than one possibie
explanaticr why 2 witpess may reizuct evidence
given by him om a previocus occasion ...cc.
»eec. ONe possibility may be thot it is The
lagte: reivaction, wather than Che ecazriier
evigzace which iz net werthy of belief. At 2il
events im the preseut case the guestien shather
in ike light of Prica's subsequeni vetrsciiun
before the maglstrate, bis Swedish evidence was
sufficient to justify the vespordent’s commitial
was essentlally o matter for the decision of the
magistrate who hod heard Price gdve cvidence
hefore him.”

ol

Having exmminei the v1de ce upon which the order for committai by the
learned Resident Megistru.e was based we are of the view that there was
sufficient material upon which she couléd havz come to the conclusion at which

-

she arrived. This ground theraiore zlse fails.

Ground 3 -- The Faiy Hearing Cround

In the lighs of protsctive provisions set cut in Sectiom 7 {1){c) of the
Extradition Aet 199%, icarned counsel for the appliéant submittec that if the
material in the affidovits rendered in suppori of the npplicarion establshes
that the applicant might mot reseive a falr trial the Court is pbliged te refuse

the request for ceunstizl, This he contends is becouse the lﬂWIbunS UFRT o

ensure that the applicant ought to recelve a fair trial.
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The burden ¢f pxoof 1s on the applicant te prove this fact. The burden
then shifts to the State to show that such 2 trial will be falr. Section 7 (1)

rendgs~

"A person shall not be extradited undexr this Act
toe an approved Siote or comziized o or kept In
custody for the purposes of such extradition, 1f
it appears to the Minister, to the Court of com-
mittal or to the Supreme Court on an application

for Habeas Corpus.

(8) eesvces

(B) ceeceoen

(c) That he might if extradited be denied a fair trial
or punished, detained, or restricted in kis personmal
liberty by reason of his race, religior, rationality

or political opinions.”™

The words "might if extradited be danied a foir tvial” In the subsection

hus been the subject of judicial commant. See Pérmomdes v. Covernment of

Singapore and others [1971] 2 All. E.R. 59i.

These words were there interpreted to mean, based on the following test:-

"has the (oppiicant) satisfied us that there are

substantial grcunds for thinking that he might

1f extradited be dealt with in a particular way?"
(caphasis sepplied)

This test which wae laild down by Lord Parker C.J. in delivering the judg-

ment in the Divisienal Court [1971] 2 All. E,R. at p. 30 (F—G) was later approved

by the House of Lords. [1971} é All EWRG Fe 691 Lord Blplock in deliverirg the

main opinion of the Court on this question said: - {p. 696 G-H).

“But the phrase is inappropriate when applifed not
to ascertaining what has already happened but to
prophesying what, if it hoppes at 211, con only
happen in the future. There is no general rule
of English law that when a Court is required
either by statute or at common law to take
account of what mpy happen in the future and to
base legal comsequences on the likelihoced of it
bappening it must ignore any possibility of
something happering merely bacouse the odds on
it happening froctionally muy be moce Than evens.”
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The English Court was there dealing with sectivm & (i}{c) cf the
Fugitive Offenders Act, a similar provision to secticn 7 (1){c) of the

Extradicion Act, 1991,

In so far as the spplicant is cortending that ke will nct receive a fair

trial he needs to show therefore, cn the material provided that thers are sub-

stgntm grounds for thinking thaot there is the likelihood that if he i3 ex—

tzadited he will mot get a fair trial.

The affidavit of Elissa Xrauss when examined shows that:—

(1) The matter of jury selection by way of the voir dire is one
which 1s left cntirely to the Judge's discretion aa to the

nacner in which this selection 1s carried out,

(2) The fact that the prospective jurcrs are quesiicned
individually and the jury in the applicaut’s case which
wiil be selected will include mamy biased individuals
some of whom have been hopelessiy fainied by expssuxe €9
generalily biased pubiicity linking Jamaican nstionsls with
11legal drugs. crime and violence. The ¢dds are therefcre

great that the appi:l.cant will not receive a fedr trisi.

The affidavit filed in support of the applicant Kemmeth Mogill, an ai:tc:vrnesur—-5
at-law while admitting that there are constitutional gusranteez in the Umited States
Constitution vwhich zecure to the individual the right to 2 fair trdzl before an
impartial and Indepzndent tribumal, he deponed, however thet having regard to his
experlence at the Bar 1t is his bellef thai the judiclsi szfegeards based on the
jury selection methods of the jury in the applicemt’s case would not be sufficlent
to exclude potentislly blased iedividuals, hence 1 was highly Ifikely that any
jury selected to sit in judgment o.f the applicant would include individuals who

were s0 blased against him that they would mot be sble 2o give him a faiy trial.

It 1s of some significance that Mr. Mozill who has scugh: £o canvase an
cpinion on jury selection methods in Peumnsylvania dees not practice law in that
State but in the State of Michkigan. His conclusions are based msinly on certain
assumptions derived from the socicloglical ressearch data compiled by Elissa Krauss

and upon his bellefs that the facis contained in hexr affidavis are trus.
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Thomas H. Suddath Jnr. sn Assistant United States stterney arsigpesd to
the criminal division of the Umited States Atterney's Office im the Hastexn
District of Pemnsylvania deponed that bis duties include the prosecution of
persons charged with viclaticn of fedewsal law. Fe has parsomal Imowlcdge
and is familiar with the procedure relating to the jury sciection process
which was applied in relation to the applicamt's co-defendsmis some of whom

were acquitted of ..imilar charges as the accused is indicted fow.

The composito of the jury revealed that the majority of cthe jury at
these trials were Llack. Black jurors actually over repressuted the black

population in this Dictrict.

Prejudice and bilas as a state of the humzn mind ie os sld as clvilisation

itself. Indead Swizh C.J. in Graat v. Director of Public Progactions (1981)

29 W.I.R. p. 235 ar 246 (F-H) acd in dealing with the limi%s to which this

question falls to be considered puts the matter in ¥als wav:

"Dealivg with pre-trial prejudice In purticulnw, the Stoke could

not be held o guaraniee 1o advance that jurors ewpansiled o
try a purilenlar case wiil be free from prejudize, IT may be

difficu’t, if not impossible, to find 2 human being who is entirely
free from one kind of prejudice or another. Exlsting statulory
provisi-ns for summoning and ampanelliﬁg jurors are designed to
elimins :a those known or suspacted to be prejuvdiced agelnet the
perecn{s) charged or againsi the prosecution so that, as far as
possibia an impartial jury 1s left to dacide the gquestion of gulit

ot irmnoance.”

The Suddath -ifidavit when summarised at paragzaph ¢ depopss to the fact
that the aliegaticas in the affidavits of hoth Fenueth Meglii and Xilsea Krauss
are speculative ard contaln subjective allzgations about jury selzsciiocn pro-
cedures in the LDustern District of Pennsylvania. This is bovne cut by the fact
that Miss Klauss is not an attoxpevy and Ler research is limifesd £o negroes
charged with drug offences and violent crzimes, Mogill for his part has no

actual trial experilence in the area under zonsideration.
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The fact that Thomas Suddatke Jnr. has actual familiarity 4as sie attornay-
at-law who is practicing in the State of Pemnsylvania teads ju my opinicn to
give more weight to the contents of his affidavii.vhen compared and. cuatrasted
with the evidence countzined in the afflaovics of Mogill and Krasss. In so far

as he depones thom:-

"{9} Im their affidavits Mogill and Krauss ailege, withouil auy
revsonal knowledge cbout the facts of this case, that the
jurs selection process in general in the Eastern District
of FPeonsylvania is so unfair and biased that Daley will be
uvnable to recelve a fair tyial if he was extradited to the
United States. However, they were elither vmaware of or
chocse to ignore the actual jury selectiom procecs used in
the two prior trials of Daley's co-defendants. Fecause
Daley’s trial will be presided cover %y the same Iuvdge
similar jury selection procedures are ldkely tc Lo used.
Based on my perscoal participation io the jury salection
in the two trials involving Ualey's co-defendants as well as
nuncrous other federal criminal trials in the Eastern District
of Pennsylvanila, I am of the opinion that the aliegations thaﬁ
a7z been made by Mogill and Krauss are wholly unsupported by

the record in the cuge.”

On the basis of the above the deponent concludes that the aprlicant would
recelve a falr trial “if he 1s extradited zo the Unlted States.

In this regaxd che applicant's safegeards rests ia the common law and
other remedial messuwres awmong which are the following:-

(1} A change of venue to a parish distant from the zres in which

the zccused or the deceased lived and had friends ox associates.

{2) The postponemcnit of the trial to allow adverse publicity to fade

in the potential jurcors ninds.

(3) The exercise by the judge of hils discretion in aliowing each

juror o be examined on the voir dire in relating o challenges
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for cause with a view tc exciuding porentiazl jurors on the
grounds of blas or prejudice and in crder to “"keep the springs
of justice pure and undefiled” - all reasonings alluded to

by the learned jadges im the casz of Grant v. Director of

Public Frosecutions (refexred tc supra).

These measures hive thei:rpdrallelsituations in the State where the trial

is scheduled to takz place (see paragraph 9 of Suddath affidavit veferred to

When the system in place in the State of Pennsyivanla is examined and tested
in the atmosphere of a trial it clearly withstood the test as paragraph 15 of the

Suddath affidavit indicates. ¥e deponed that:-

"{15) In sum I have participated in iury sslection 2nd trials

of fifteen Jawaican co-defendanzs of Doley who were also
charged with drug traffickiang »ffeures. Fach deferdont was
ably represenced by couusel who had versons knowledge about
the facts of the cese and the jury selecticn procedure in the
Bostern District of Pennsylveniz. Nome of the attorneys for
any of these defendants ever made any sllegacions that challenged
the jury selection process that was used or the likelihood of
a Jamalcen defendant receiving a trial by a fair and impartial

jury.”

In light of the above facts which stacds uncontroverted there is no
evidence to zhow that was 'a ressonable chance,' or ' substantial grounds for
thinking' or 'a serious possibility® that 1if the appiicant was exfradited to the
Daited Statgs to stand his trial he would not receive g fair trial, aad accordingly

that ground alsc falls.

Given the evidence contained in the affidavits tendered in support of the
applicent and the respondent, thercfore, when considerad there is nothing to
lead us to come to a conclusion that we have "substantdal grounds for thinking"
that the applicant if hg is extradited to the United States will not get a fair

trial and on that basis this ground also must fail.



The applicant's remedy lies In the judicinl safeguards whick were alluded

to by both Kenneth Mogill and Thomas Suddath Jnr.

It is important to mention at this stage that in s¢ far as section 20 (1)
of Jamaica Constituticn secks ton secure te an iadivideal “the cight to a fair
hearing within a reasonable time by an indepecdent and impartial tribueal
appointed by law", a provision similar to the 5th and 6th Amendwent of The
Constitution of the United States of America, and this subsection when exomined;

it bas been judiclally recognised that:

"The State d0@s NOt wveee.s
weses. guarantee in advance that a person charged will
receive a fair hearing or that the Court will in fact
be impartial., It provides means, by law, whoreby any
1nfringemeﬁt of that persom’s rigﬁt #i1] he redressed.”

Per dictum of Smith C.J. in Grant awd okkors v. Director

of Public Prosccutions (1961 29 W, I R, u. 235 gt 246 (B-C).

A fortiorl this applicant could here lay claim £o uo groater right than he
is entitled to by virtue of the protective provisions laid down in section 20 (1)

of our Constitution and on that basis alone the relief scught ought to be refused.

It was for the reasons as set out above that on Rovember 12, 1993 the

Motlon was dismissed.

Sinrce preparing the draft of this judgment I have had the spportunity to
read the draft opinion prepsred by Langxin J. which deals entiredy with the
questions ralsed dim ground 3. I wish to state that I am in complete agree~
went with the reasons which he has advanczad and the conclusion srrived at as

to why that ground should fail,
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LANGRIN, J.

I have had the advantage of reading the judgment of Bingham J,
in draft and gratefully adopt his statement of the facts. I agree
that this motion must be dismissed@ for the reasons which he states
but will add some brief observations of my own on this vital ground:

That the applicant might, if he is extradited be denied

a2 fair trial.

At paragraph 4 of the applicant's affidavit in support of his

application he states as follows:

4. That I fear that I will not
receive a fair trial in the
United States owing to the
Prejudice which is present
against Black people in

_ general and Jamaicans in

p particular, and I wish to

present new evidence to show

the extent of such prejudice

in Philadelphia, and the inade-

quacy of the legal safeguards
against such prejudice.”

By appendices to affidavit, newspaper reports and articles
published in Pennsylvania ccontaining prejudicial publicity about
Jamaicans asscciated with drugs and violence were placed before us.
We were also supplied with zffidavits from three persons who have
done an analysis of the factual matrix pertaining tc a fair trial
in relaticn to the applicant.

Elissa Krauss, a Social Scientist, deponed that based on a
review she concluded that the cdds are great that the jury pool from
which the applicant®s jury will be selected will include many biased
individuals, some of whom have been hopelessly tainted by exposure
to genmerally biased publicity linking Jamaican nationals with illegal
drugs, crime and viclence. Thus the odds are great that the appli-
cant will not receive a fair and impartial trial.

Kenneth Mogill an attorney, deponed that based on his
experiences at the bar it is his belief that it is highly likely
that any jury selected tc sit in judgment of the applicant would

include individuals who are so biased against him that they would
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not be able to give him a fair trial.

Thomas H. Suddath JR. an Assistant United States Attorney
assigned tc the Criminal Division of the United States Attorney's
Office in the Eastern District of Pensylvania deponed that his
duties include the prosecution of persons charged with violations
of federal law and he has personally participated in the preparation
and trial of over 7G cases involving violation of federal law.

He is familiar with jury selection process used in the Eastern
District of Pennsylvania as well as the process which was applied

to the applicant’s co-defendants, some of whom were acquitted.

The majority of the jury there being black. Neither Mogill or

Krauss are Attorneys who have been admitted to the bar of the

Eastern District of Pensylvania. In summary he deponed that the
allegations in the affidavits of both Mogill and Krauss are speculative
and contain subjective allegations about the jury selection prcecedures
in the Bastern District of Pennsylvania. In fact, he depones that

the record establishes that the applicant will receive a trial

before a fair ané impartial jury if he is ordered extradited tc the
United States.

It was submitted by Ccunsel for the applicant that the
prospective jurors were infected with bias against the applicant
by reason of his being a Jamaican accused of offences relating to
drugs and viclence. It was argued that the questions usually asked
by the Presiding Judge to reveal the existence cf bias in prcspective
jurors are usually inadequate and insufficient. It was said that
Miss Krauss testified as an expert in relation to bias while
Mr. Suddath was nct an expert in the field. Finally he argued that
the end result in whether there is a sericus possibility of the
applicant getting a fair tfial.

For the respondents it was submitted that on the evicence
before the Ccurt it cannot be said that there are substantial grounds
for thinking that the applicant cénnot get a fair trial. Since the

material provisicn in the statute does not protect drug dealers




and the affidavit evidence is not confined to nationality, there
is no basis on which the Court can make an ordexr in favour of the
applicant.

Section 7(1} {c} of The Extradicticn act 1591 provides as
unders-

7-{1) A merscn shall not be extradited
under this Act to an approved State
or comnitited to or kept in custody
for the purrose of such extradition,
if it appears to the Minister, to
the Court of committal or to the
Supreme Court or an appliication
for habeas corpus -

(c) that he micht, if extradited, be denied
a fair trial or punished, detained or
restricted in his personal liberty by
reason of his race, religion, national-
ity or political opinions® or ..."

{underlining mine)

In the case of Grant v. Director of Public Prosecutions

(1981} 30 WIk 246, Lord Diplock in delivering the judgment of

the Board on the question whether a right to a fair trial under
Sec. 20(1) of the Constitution was likely to be wviclated, had this
tc say at p.305:

“The Judiciary in Jamaica have wide

and up to date experience cof juries

in criminal ceses. In face of their
opinion that, despite the prejudicial
pretrial publicity that had taken place,
it had to impanel an impartial jury,
their Lordships, lacking that experience,
wounld hesitate long and anxicusly before
being persvadsd to the contrary.”

From this passage it appears that once the Court is of the
view that it has not been shown that it would be impossible to
impanel ar impartial jury then the application mast fail. It does

Fbear that the applicant would not be entitled tc any higher
stanGard of procf under the Extradition ARct than he would derive
under the Ccnstituticon of Jamaica.,

However, in Fernandez v._ Govermment of Singapore & Others

{1571) 2 ALLER 691 The House of Lords was hexe interpreting Sec.4{1)
{c) of the Fugitive offenders Act, a similar provision to Sec.7(1} {c}
of the Bxtrzaditicn Act when they approved a statement in the judgrmeTi

cf the Divisiocnal Court by lord Parker C.J.:




“the burden is ....... to satisfy

the Court cmn a balance of probabilities,
but what has to appear has to Le merely
that the [appellant] if returned be

dealt with in a certain way. As it seems
tc me "might” there does ncot mean "might®
as a matter cf mere possibility but it

is for the Court to say: has the [appellant]
satisfied us that there are substantial
grounds for thinking that he might be
dealt with in & particular way?"

Loxrd Dipicck delivered the main judgment of the Court and in dealing
with the question of the balarce of probabilities had this to say:

"But the phrase is inappropriate

when applied not to ascertaining

what has already happened, but to

prophesying what, if it happen at

all; can only happen in the future.

There is no general rule of English

law tnat when a Court is required

either by statute or at common law

to take account cf what may happen

in the future and to base legal

consequencies on the likelihood of

happening it must ignocre any possibility

of something happening are fractionally

less than even.”

In summary, therefore, it seems plain from these judgments
that this Ccurt would be justified in giving effect tc the precvisicn
of Sec.7({1) (c) cf the &ct, if an applicant showed that there was a
‘reascnable chance® cr ‘*substantial ground for thinking® or a ‘sericus
possibility’ that he might not get 2 fair trial by reason cf his
naticnality. The United States Constitution guarantees to every
defendant a right to a fair trial. &As indicated in Mr. Svddath's
affidavit there are residual measures such as change of venue, exercise
by the Judge to reveal the existence of bias in prospective jurors,
anc postponement of the trial tc allcow the adverse publicity to fade
in the minds cf potential jurors. 1 do mot f£ind that these measures
are inadequate. Further, I find as a fact that the appendices tc
the affidavit of Elissa Krauss include mainly biasecd publications
rclating to Jamaican nationals invclved with drugs, crime or viclence.
Such evidence was not ccnfined to naticnality. The extradition Act
at Bec.7(l) {c) protects cnly against race, religion, naticnality or

pelitical cpinions.



I can see nothing in the evidence in the instant case to
justify discharging the applicant on the grcund that he might not
get a fair trial by reason of his nationality. The evidence before

the Court does not satisfy this test.

TEEOBALDS, J.

s I have read the draft judgments of my brothers Bingham and
Langrin. The facts recited therein, the arguments and submissions
of Counsel and the views of the individual members of the Panel are
all accurately recited in these drafts. The motion therefere stands
Gismissed,

The Respondent having waived any application being made for

cost there is no order as to cost.
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