IN THE SUFREME COURT OF JUDICATURE COF JAMAICA
IN THBE FULL COURT
IN MISCELLANEOUS

SUIT NO. M48 OF 1986
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RIGINA V, THE INDUSTRIAL DISPUTES

TRIBUNAL ZXFARTE LINTOM C, GAYLE

David Muirhead Q.C, and H.I, London for the Applicant

Carl Rattray Q.C. and Clarke Cousins for the Respondent

Heard: July 6, 1987,

WOLFE J.

The aprlicant herein sought an order

of certiorari

to guash the Award made by the Industrial Disputes Tribunal

on the 14th day of November, 1985 "that the names of the

persons who should be eligible to vote in the bhallot to

determine the claim of the National VWorkers Union for bargain-

ing rights shall be as set in the list therein',

The grounds on which the relief was sought are set

out hereunder:

1) The said Award or decision was wrong in law,.

2) That under the provisions of Regulation 4 of

the Labour Relations and Industrial Disputes

Regulations 1975 the Tribunal by its decision

to exclude from the list the names of certain

persons in the employment of the applicant

whose jobs place them in the categories of

workers for which the National Workers Union

is claiming bargaining rights, is

thereby

unlawfully depriving these workers of their

rights to vote in the ballot to determine

the Union's claim for bargaining rights.

3) That the tribunal erred in leaw when it decided

on the evidence given and the submissions made
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to include on the list of persons eligible

to vote the names of certain persons who were
not in the employment of the applicant by
reason of termination by redundancy pursuant
to section 5 (2) of the Employment (Termination
and Redundancy Payment) Act at the time when
the Minister of Labour requested a voters list
from the employer or when the Tribunal made

its Award.,.

. That the Tribunal exceeded its terms of

reference when by its dec¢ision it implied
that certain persons whose employment had
been legally terminated by the applicant
on the 4th day of January, 1985 were still
persons whose names were on the pay bills
of the applicant on the 14th day of November

1985,

(\:) 5) Alternatively, that the Tribunal in the light

of the cvidence given and submissions made by
the applicant before it failed to consider

and give recognition to the fact that management
in the exercise of its functions needs to use
its resources (material and human) as provided

for paragraph 2 of the Labour Relations Code 1976.

Cn the 24th day of December 1985 the applicant issued

(» a letter to the workers employed by Gayle's Supermarket and

Hardware informing them that the service of some members of

staff would be terminated on January 4, 1985, The letter

failed to specify who were the workers to be affected by

this decision. Prior to this on the 20th December 1984 the

National Workers Union served upon Gayle's Supermarket and
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Hardware a claim for bargaining rights in respect of certain
categories of workers employed to the said establishment.

Following the receipt of the letter on the 24th
day of December 1984 the National ‘Jorkers Union wrote to the
Ministry of Labour by letter dated the 27th day of December
1984 reporting that the workers had been threatened with
dismissal,

The Ministry of Labour summoned the parties to
appear with a view to resolving the issue. Two meetings
were héld and by letter dated the 26th February 1985 the
Ministry of Labour concluded and so informed the parties
that the National Workers Union had in fact made out a
prime facie case and requested Gayle's Hardware and Super-
market to furnish a list of all driVers, sidenan, operators,
labourers, watchmen, clerks, attendants, warehouse workers
and supermarket workers to be used as a voters list in the
ballot to be taken at Gayle's Supermarket and Hardware,

By letter dated the 5th March, 1985 the apmlicant complied
with the request and forwarded a list of workers to which

the Union objected on the basis that names which should have
been properly included hada been omitted and names that should
not properly be included had been included. The parties were
again summoned to the Ministry where efforts to resolve the
matter failed,

Cn the 15th doy of April, 1985, the Honourable
Minister cof Labour pursuant to section 5 (3) of the Labour
Relations and Industrial Disputes fict referred to the
Industrial Disputes Tribunal for settlement the dispute

between the Company and the Union.
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The terms of Reference to the Tribunal were ns fcllows:
"o determine and settle the dispute
between Gayle's Supermarket and
Hardware o¢n the cne hand, and the
National Workers Union on the other
hand, 28 respects the category of
workers of whom tha ballot should be
tnken or the persons whe should he
eligible to vote in the balliot, to
determine the Union's claim for
hargaining rights on behalf of
certain emplcoyees of the Company',

The Tribunal began its sittings on the 24th day of
5uhe, 1985 and on the 14th day of November 1985 made its Sward,
Before continuing let me obscrve that the Ministry had roguested
the Company to furnish it with o list of workers, within the
categories mentioned earlier herein, on the payxroll as at
the Z1st Decembex 1984, This list included the names of the
fifteen (15) workoers who the Company are contending were made
redunaant on the 4th January 1985, 4Although those workers
nancs appeared on the payroll ns at 31st December 1984 the
Company did not include their names on the list of the '"nmones

of workers to be uscd as voters list in the nallot to be taken',

The issue then before the Tritunal was ot whot date
should the list of votors Hoe detornmined, Was it at the dote

when the claim was first made by the Unicn on beha

L-d

£ of the
workers or was it =t the drte when the list was compiled by
the Company. It is significant te neto that when the HMinistry

equested the list of workers in the categories claimed by the
Union it used December 31, 1984 as the cut off period,
Mr. London for the applicant =bandoned grounds cne,
two and five of the feted grounds and clected to argue grounds

three and four only, The arguments in respect of these two

grounds will be considered togeti:cr as they are essenticlly

It was subnitted for and on behalf of the applicant
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that the dispute which existed had no "retrospective effect'.
By this I understand Counsel to mean that it was not procer
for the Tribunal to look backwards to the 21st December to
ascertain as at that date who were the workers eligible to
vote but rather that the Tribunal ought to have locked at
the Status quo at the time when the list was requested by
the Ministry of Labour,

The question therefore arises at what point in
time did the right to vote accrue to the workers? “as it
at the time when the claim was made by the Union on behalf
of the workers or was it at the time when the Ministry
concluded that the Union had established a prima facie claim,
Cextainly, common sense would dictate that when the Ministry
ruled that a prima facie case had been made out by the Union.
All that it was saying is that the claim of the Unisn made
on the 20th December 1984 is prima facie a valid one. It
is therefore my view that once the claim is made the right
to be included on the voters'! list accrues to every worker
in the categories embreced by the claim, This was the mandate
entrusted to the Tribunal to decide that workers woere to be
included in the claim for the Tribunal. Once there was
evidence upon which the Tribunal could have found as it did
then a reviewing court ought not to disturb that finding
simply on the basis that it would not have come to the same
finding as the Inferior Trxibunal.

l“r, London guoted a passage from Anisminic Limited

v. The Foreign Compensation Commission and Ancther /19697

1 A£11 Z.R. 208 at p, 213 per Lord Reid.

"But there are many cases where, although
the tribunal had jurisdiction to enter
on the enquiry, it has done or failed to
do something in the course of the enguiry
which is of such a nature that its
decision is a nullity. It may have given
its decision in bad faith. It may have
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made a decision which it had no power to
make., It may have failed in the course
of the enguiry to comply with the recuire-
ments of natural Jjustice. It may in
perfect good faith have misconstrued the
provisions giving it power to act so that
it faiied to desl with the guestion
remitted to it. It may have refused tc
take into zccount something which it was
required to take into account. Or it may
have based its declsion on some matier

N
v

t 1o take into account,

Relying uson this citetion lMr, London suvbmitted that the

exceeding its Jjurisdiction in that

o
R

Tribunal was

k)

it toolk into consideration irrel

3

evant matters in arriving

at its decision.

In Srunwicikk Processing Labor:stories Lid, and others

v, Adviscry, Tonciliation and arbitration Service and anotherx

/1787 1 AL BJR. p. 238 2t p. 345 Loxrd Denning MR said:

"It is plain, to my mind, that when

a formal bailet is talten, it must be
taken of all the workers to whom the
issue relates and not nerely some of
them Ji.v.eee Fveryone of them should
be given the right and opportunitv of
voting'.,

It
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On appeal to the House of lLords, Lord Diplock, after

to the definition of "worker'" in section 30 (1) of the Trade

[l
.

Union and Labour Relations ifct+ 1674, which definition is in

vari materia to the definition »f worker in the Labour

Eelations and Industrial Disputes Act, said:

"It is enough to draw attent <
the words that ¥ have caused ba

italicised in this definition., I
may perhaps add, however, that a
groap of employeas who have bee:
dismissed for ¢ oing on sirike are
among the most likely to need th-
services of a union to negotiate

Foo trelv Le-oneadeney o= o ceat

this wounid obviously bhave been one

of the first matters which Apex would
want to reise with Grunwick!,

By parity of reasoning the observation of the Learned Law

eferring



Lord could be extended to a group of workers who were served
with notices of redundancy subsequent to a claim of recognition
made on theixr behalf by a Registered Trade Union.

For the aforementioned reasons I would dismiss the

motion with costs to the Respondent to be taxed if not agreed.

PATTERSCN J.

I concur,

g)‘
-
[}
62}
a4
i*

1

I concur



