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IN THE SUPREME COURT OF JUDICATURE OF Jf-si«ml ca
I3 FULL COURT

SUIT HO. 4 33 OF 1388

CORAM: THE HOW. #Mr. JUSVICE THLCRBALLS
THE BCW, MR. JUSTICE HARKIZON
THE DON. HR. JUSTICE PANTON,

The Jamaica Racing Corsnission
Ex Parte Feier John 3cully

APPLICATICN FOR OHRDEX OF CERTIORARI.

Clark Cousins, instructed by Rattray Patterson and Hatiray,
for Applicant.

Bmile George, $.C., and Richard Ashenheim for Pespondant.

dEARD: #av 8 and 9, 19¢S.
This is the judgmeont of the Court.

i

The applicant is the trainer of the norse iphenomenal®
which placed second in a race at Caymanas Park on Hovamber 14,
1987. A urine sample taken from the horse shortly after the

race revealed the presence of a prchibited substance. 483 =

H

esult of that, the applicant was summioned to an investli igacion
by a Tribunal of the Jamaica Racing Commizsion. At the end of
this investigation, the Tribunal indicated that it 4did not

consider that the arrancements tinat the applicant had in force

-

were appropriate and found that he had not discharged the onug
impoéed on him by the Racinyg ZRules.

The applicant challenges this finding on the grounds

that -

(1) therc was no aduissible evidence, or any evidence
at all, upon which the finding cculd have been
pasea

{2} +the Racing Chemist's report was erronecusly

Gmitted in evidence as rule 207 (2) of the 1577
Facing %®ules, as amended, is ultra vires thae

Jomaica Racing Commission aActy and

{3} a finding of negligence, if based upon the condition

3



of the stables, is not a finding against the
.applicant as under the Racing Rules

the condition of

th

responsibility for

In view of the fact that the judement in Regina v. The

Jamaica Racing Commission,

£2x Parte Clive Green, s5uit Ho.

1358, an unreported

it 13 &

7433,

The

The

tribunal such as tihis

evidence.

Jamaica

ppropriate

of the Racing Rules were consi

é;ee the ]uurnbna of Parnell, J. in Sharwpe

Racing chs S8

‘Gecision of this Couxrt, has been cited to

to mention that in that case Fules:

derad and the Court

"rRule 181 clearly places an obligation -
on a trainer, groom Oor other perscn
having charge, custody or care of &
norse to protect it and guard it agalnat
interference by persons who wmay wish to
adicinister Prohibited Substances aimed
at affecting‘its performance in a race.
There is a2 burden on the trainer, <room
or other person having charge, custody
or care of a horse to show the Tribunal
that reasonable mcasursas were taken to
protect and guard the horse A failure
to demonstrate this to thes Tribunal
makes the trainexr, groom 0r other person
having care of the horse liable to a
penalty.” s

{ourt went on,

Substance in

"The finding of a Prohibited
8 - the following

a sample Irom 2 horse raises
prosumptions -

{1) that it was administered to the hworsa:
to the horsc
the perfor=-

that it was adninistered
with view to affecting
manca of the horse: and

W g

that the trainer, groom or o%hnr pPerson
having the charge, custody or. cars of
the horse had teen negligent in nls
care of the horse. : :

(3)

#ihereas Mule 1€1 states the obligation and
burden on the trainer, groom or other person
having the charge, custody or care of =
horse, kule 207 (3) states the presumptions
that apply unliess the contrurj is proved.
Thesa arQSLmﬁtlu 15 are therexo rebuttable.”
Court is mindful of the

fact that a domestic

is nct bound by the strict rules of

V. Siie

ey

ion 12 J.L.R. 1319). fHowever, even if

the strict rules

applieg, the record in the



instant case discloses abundant‘evi&ence in support of the
Tribunal's finding. ZAmong other things, it
the applicant was aware that cne of the persons who had access
-to the horse prior to Wovember 14, 1%87, wa2s somecne whom the
- applicant had very good reasons not to trust. Fhat person
‘was Fabizan ¥White.  Wotwithstanding the. information and suspicion
that the applicant had, he failed to act as prudence would have
dictated.  He waited until it was too late.

The evidence as to Fabian White's activitices came from
the zpplicant himself. Both the applicant and the groom also
testified as to the security of the premises. Their tesgtimony

indicated that in the relevant area, the horses under their
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cars were sase from outside interference° Iindecd, th

in answer to his attorney-at-law stated in reference to the

o

OGS sibilitg of externai interference with the horse, “only
unless they brea k in ... but if they didn't break in they
couldn“t get to it,ﬁ~ ThéVGIsom al$0-gavé similar answer:,
particulz rlf Qhén-questioned by'ﬂisé Allaby.

This evidence coming from the applicant and the groom
was not only admissible but very relevant.

The applicéfian 53 =d on ﬁrouna@ 1 and 3 must therefore
fail.

In relation to ground 2, it has beén urged that the
provision in Eule-é@? {ZB is ultra vires the Jamaica Racing
Commission Act. That canﬂot be so as Secticn 2% of the Act
gives the Commission the: powur to wakﬂ regulations generally
for the ﬁo:er 0;1 i ng out gi the provisions and purposes of
the Act. lt has been submitted that in mak1nﬁ the Racing
Cheaist“§'€értificate cénclusive-proof of the facts statad
the;einy the nule has exceeded its 1lm1t aﬂd has left ne room
for contrary evidence° That is not so, as Section 23 of the
Act givas the Tribﬁnal wide pbwers to suﬁmon wiﬁnessesg recelve
Gocuinents an& to generally conduct the investigafiono  in any

~

event, Rule 17 provides for the Commission to consider any

=]



film, photograph, notes of evidence, statement, report oF
other material forwarded to it in the course of exercising
any ©i its powers under the Act.

I+ is clcar that Rele 207 {2} is not as restrictive

as is being urged. It mzans simply that i

h

there is no
evidence to the contrary then the Chemist's Report saall e
conclusive evidence of the facts stated therein.

It was open to the applicant to reguest the attendance
of the Racing Chemist if the applicant had reason to dousbt
the accuracy of the Chemist's report in any way. It was alsc
open to the applicant to produce any evidence that he had ©O
rebut the integrity of the Baciny Chemist’s rsport. He d4id
acne of these. He merely objectad to the admission of the
report without giving his reasons for the objection.

The cuestion of ultra vires doas not thercfore axise
and on this ground also the application fails.

The motion is accordingly dismissed with costs to

the respondant to be agread or taxed.




