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Mr. Enile Gecrge, 9.C.; Mr“ W,K Coniin See, R.C., and Mdiss
Ingrid #Mangatal for Resp nts
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SeTS heis " s Bk

:

On July 13, 1992 we ref used an application for
Order of Certiorari and Prouibition with costs to the
respondents to be agreed or tazed. Wi prowisged to put
our reasons into writing and this we now do,

2y notice of motdicn, an apnlication was made

&
o)
o

the Legal Cfficers Staff Assocliation (LOSA} and Rryvan Sykes
as President of the Association for Crders Sf Certiorari
and Prohibition. The respondents are ﬁhe Minister of
dational Security and Justice and the At;ornug Gencral.

5/ preliminary point was taken by the respondents
28 to the Legal Officers Assdciétimn being a proper party.
The Court ruled that LOSA was not competent to bring the
application and the Court invited Counsel for the applicants

to apply for an awmendwment to enable the zpplication to be
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brought by Bryan Sykes on his own bchalf and on pekalf of the
msembers of LOSA. This applicaticn wau grantod by the Sours
and the hzaring proceeded,

Bryan Sykes is President of LOSA, an Attornev-at-law

and Crovn Counsel in the Office of the Riresctor of Public

Frosecutiona. WOSA" s mewbers comprise legal officers in the
Fublic Service of Jamaica

Hagotiations commenced vetween LOSA and the Minister
of Hational Sccurity and Justice in relation €¢ the termg ~nd
cenditions of employment of such oificers in the Public Servica.
The Legal Officers withdrew their sarvices and this resulted
in the dislocation of £he wOrk in the Courts of Jamaica.

In a letter datad 17th Junz, 1292 from the Permenent

Secretary in the Ministry of dational Security and Justice

nformed that Cabinet bhad decided that onco

oy

i determination was made as to the officers involved in

o

industrial action then 3taff Order 3. 25 was to be enforced.
S5taff Ordar 3.35 states :
"Salaries and wuges of officers who
3art101paﬁe in industrial action may
not be paid for any <duy or portion

¢t the aay during which they are
engaged in industrial action, 9

Y

The applicant was also inforuced kaat the determination
naving now boen ma&e, the dinistry would proceed to make the

necessary deductions from the salaries of the cfficers con~

The letter is set out in Full :
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Ministry of Naticonal Security & Justice
12 Ocean Boulsvard
Kingston Mall
P.O. EBox 457

fingston
Jamaica .
. 137/1 17th June, 1332
Mr. Bryan Sykes,
Pregident
Legal Officere £f Association

Office of the élr otor of Public
Prosecuticns

Public Buildings West

King Street

diilgston.

. o P -
Pear Mr. Svies,

Flezge refer to your letter dated 9th
Junc, 13%2Z, concerning vour enguiry ag to whether
oY not this Hircistry proposes to aake deductions
ixow the salaries of acubers of your Association.

¥ou will recall that whea yod indicated that

¥your membership proposced to take industrial action
Fou were repeatelily informed that deductions would
ve made from the salaries of officers who woere

engaged in such action in accordance with 3taff
Crdar 3,25,

dtaff Ozxder 3.25 provides as follows ':-

Salaries and wages ¢f officers who
participate in industrial action
may hot be paid for any day or
portion of the dzy "uring whiich
they are engaged in industrial
action. "

T also wish to advise you that on 22nd Hay,

1982, Cabinet deelded that once a determination was
wade asz to the officers involved in. industrial
aetion then Htaff Order 3.25 was to be onforced.

The Jdetermination nav1ng now bean mads, this
#inistry is _broceeding to make the necessary
deductious from the salaries of the officers
concernsd for the month of June,

¥ours sinéerely,

{sgd.) Clair Kean
Permanent Secretary. "

|
|
I
l
|
|
|
I



S
On receipt of this letter, an application was made

for leave to apply for Ordexs of Cerxtiorari and Prohibition

to quash the Urder @f the Cabinet and to prohibit the imple-
wentation of the Cabinet's decision.

Thé Réliéfé sought were ©

{1} an Crder of Certmcra*z o renove 1nto
- this Bondurable Court decisions by &
Cabinet and the: winlster of hatlonal
Security & Justice. dated FaSpectively
2dnd Hay 1992 and 17¢h June, 1992 con-~
teinad in a letter adédressed to the 2néd
Agpllcant by the Permanant Secretary
of the Hlnlatry of.Hational -Security

- and Justide”dated "the 17th June 1992 ;

{2) An Orde¥ ‘of Prafini 1on prahibltlng and
praventing £ i Hlnlsterf and -sucéh
qthied’ Minds he Cabinety hav;ng
.xespon51oi11t such departments in

iiJ which legal offix ‘members .of the”

v . Legal Offiders Staff Association, are

{ employeds their servants oxr agents of .
any persons &1vectly or indirectly under
their control or aLtnority; £ram
implementing o g;ying effect to the

said decisions ;3

.I'i

{3) a Dlreﬁtlon thatkﬂ *zceféf thésé Orders

'Ehe mm.strg of.
ﬁ_Justlcey and tne

sufﬂeieizs “votice- ‘6f these 6raers .

&L The grounds on whlch tha relleﬁs Were sought were

as follows : _' ‘ ; - V f_¢%“_ ;f

{1) Staff Grder 3 25 of the ataff ‘Drders made
by the Minister fof the Publlc Sérvice in 1976
(effective lst Juine -1976) ddes not constitute
part of the contract 6f eviployment with officers
of . the public service {see staff Orde¥ 1.3(ii)}.
qurefﬁraﬂ there is no power in the Minister
under tne dontracts of .nplqyment of thé members
of %Ee First Appllcant, .and the second Appllcantr

to make the said decision. y ' -
Q; | (2) Assuning, without conceding that Staff
e . Order 3.25 can be unilaterally imported into a

contract of employment of service; such import
would be volid on the ground that it is unlawful
being contrary to Section £{2) of the Labour
Relations ‘Industrial Disputes BRct, 1975 and
contrary to $. 18 of the Constitution.

J oeeenens



{3) Staff Order 3.45 has no legislative effect
in that it does not fall within Section 3(2) (b)
of the Civil Service Establishiment Act 1976,
nor in pursuance of a legisiative instrument

of any kind whatever.

{4) Having regard to the fact that sick leave was
approved by the appropriate authority in e¥ery case
to which the said decisions are applicable, then
the pdbllc officers invclved were "not required to
be at work" (Section 4{4) (b) of the:Labour
Relations & Industrial Disputes Lct) on the
relevant ¢ays, and whatever they may or may not
have done in connection with the activities of

the first applicant, were permissible in law.

Ho unauthorised or impermissible act was alleged
to have been done by the members of the first
applicant within or without their working hours.
(Section 4(1) (b} and 4{4) of the Labour Relations
and Industrial Disputes Act).

(5} Assuming that the deductions were being
made as a result of industrial action, the said
deductions would amount to a panalty which can
only be imposed after disciplinary proceedings
undar the Public Service regulations. The
Public Service Regulations 1961, relating to the
imposition of penalties subsume :-

(i} that an opportunity is ¢given to the
officer to defend any allegations
affecting his conduct, before a
decision is arrived at ¢ and made
effective by the Governor General's
Order (See Section 127{4) of the
Constitution and Regulation 39 of
Public Service Regulations) and :

(ii} +thnat such decision is taken for
reasonable cause ;

(8) The power to make deductions from the salary
of a public officer is conferred on the Public
Service Commission, and the latter has not
Gdelegated such power to any iinister of Govern-
ment cr any public officer. {See Delegation

of Functi¥ons {(Publié Service) Order 1$63;
Public Service Regulations37{1)(d) & 37(2)).

(7} On any view; having regard to the negotiations
and consultations - precedent to the said decisions,
wvhich are cledrly in relation to them, the Applicants
legitimately expected that no decisions as taken
aforesaid, would have been taken, without prior
consulndtlon or notlflcatlon to the Applicants.

This w2s not done. The applicants were thereby
deprivad of the opportunlty to contradict,

correct or comment on any statement or fact

which the said Cabinet or éinister may have
considered relevant, and taken into account in
aaking decisions adverse to the hpplicants.

The decisions, in the circumstances, were

therefore made without fairness to the Applicants
and therxefore must be set aside.
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{8) In any event, env delductions mads, not
foundecd on a contractual ov legislativ: basis,
would be a contraventicu, =i the zpiilcanis
rights under Section 18 cif the floastitition

{deprivation of property) .

at the commencement of the hearing of the agplication

ground 4 was withdrawn and deleted. It was wp vo then being

contended that the legal officers were on sick lzuve. - This

ground having been withdrawn, no disclosurs was mode as t2 the
.

reason for the legal officers’ withdrawal of services.

govever, yround 5 assumed a pozitiun of industrial action on

Fa

rt of th

1=

B

the p legal officars.

Thz respondents filed an affidavit crrbehalf of
Phyllis .dcLiughlin who is the office managzer in the office
of the Attorney General. Her affidavit was t2 the a2ffect
that twelve legal officers attached to the Atferney General's
pepartnent wers abisent from work on three occasions during

day, for a period of three days on sach ocezsion.

=
o
[
&)
{

She Further stated that applications food
officers for sick leave were not approved.

The applicants were at all material times appointed

'

and employed in the Public Sexvice under a contract of
service providing for emcluments to be paid in respect of
services renderad. They are gservants of the Crown
appointed by the Governor General on the advice of the
Public Service Commission? Section 125(1) oFf the Jamaica
Constituticon.

it wag contended by r#ir. dacoulay on bebalf of the
applicznts that the Cabinet has no power to decide that
there should be Jeductions from salaries of the legal

officers. slso that the sinister of Hational Security

and Justice has no power to make sucu deductions.
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it was submitted that the employment of persons
in the service of the Crown and the regulations concerning
their conduct in such service can only be exercised by Her
Hajesty acting upon the advice of the Public Service Com-
mission. Heither the Cabinet ncr the Minister of the
Public Service appcocints a Publid¢ Servant and therefore they
are excluded from wmakihg any deductions From salarices of
Legal Officers,

It was further subamitted that deductiocns froa
salaries may only be made under Regulation 37(1} of the
Puplic Service Regulations 1951. This can only be done where

disciplinary proceedings have been institutad against the

O

fficer and where he has been given an upportunity to be
heard in defence of any allegation made against him in

respect of his conduct.

It was argued that industrial aétion could be
termed misconduct and such cuursé of conduct may be the
sﬁbject of disciplinary acticn pu;suant to regulaticns 28
and 29 of the Public Service Regulations 1961. HMr. Hacaulay |
also submitted that LOSA should have bacn given an
oppurtuaity to ke heafd before the decisiuvn was taken by

the Cabinet. Wowever, he was not asking the Court to

W

guasn the order of the Minister of ntional Security and

#ir, Hmile Georye for the respondents submitted that
the Cabinet had the power to make the decision as to the Lugal
Officers Dbeinyg not paid. The Public Service Commiszsion was
not concerned with emoluments and the non-payment of salary
for work not performed as this was not a wmatter for the

Commission.
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He argued that the Minister of Wa*}. o1 cour ity

A e

and Justice was charged with the payaunt 2€f sularice for the

4

Legal Office anc once a determination was pade :trat thav
were on industrial action, tha Ministry was entitlzl to

deduct from their salary, an amourt wiich Laprasaert s M0

days for which no work was done. Iin guch circwanso o
L.
the principles f natural justice wnd lesitiinate ez, wobao

tion 3 not arise,

Certain concessions were madc by By . Wazaulay i

J a

(1) It was concr iz w2l for the purposes |
of the case, the Legal Officoers were |
on 1nduot?1al acktion ; !

{2)  the present ‘casc related to one ~F |
contract of employment ; ‘

{3} Thore were no statutory limitations
which prevented +the operation of the
common law rule that an euployes was :
only entitled to wages where they !
have been earncs®

(4} There are no st tatutory limitailone
to take the case out of the no.mal
mdaster and servant situation 2

’ {5} In the noimal :aaster and servant :
s:.tuatz.onr thv principle of natural
justice has n Btullcaﬁ101=

dr. Chin 8ze for ihe respondsnts submitiod Loat the

Gdeduction of vages was a master of private law and if the

Quployee was dissatisfied, iis Proper reme dy was t3 bring an

action for the wages deducted. He also guicwei“%¢ed that the

Court should not sxercise itz discretion

ke

I -vent i the Order
hecause other proceedings would have to be tulken o give the
legal cfficers relief for non-payment of salary.

The proceedings were thgrefor@ an abuse of the process
of the Court.. He argued that the: Judicial review was an

appropriate remedy, relying on the case of Roy v Kensiangton

and Chelsea an Westminster Family Practitioner Committee

[1292] 2 #.L.R. 239.
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“e are of the view that the applicericr pefore the

Court was not one with respect %o the paymont of walary for

the pericd they did not work but was cne in relatior Lo the
guasning of the Cabinet's derigion.
The proceedings were theoredfore apprepriate and

were properly before the Court.

Did the Leg:l Cfficers take indes=trini actica

- (Lt R e

h

oy}

furing the course of Lhe poaring, Hi. sacoulay

stated that for the purposcs of he case he conceded that

ik St 1o

the legal officers had taken industrial action. #o doubt
the fullowing facts nust have led Counsel to make this
concession .

(1}  Ground 4 which alleged that the legal

cifficers had been granted sick leave

was withdrawn

Ll
8]
o

# other ground was put forward os Lo
why the leyal officers were absent '
from work ;

(3} *The affidavit of Prhyllis #ichaughlin

chiat the legal officers in the Attorney
eneral’s Department had not bean girantaed
ick leave ;

L 43 e

(4} The two press releancs lssued DYy
applicatt fa Lis eapsolty as Pres dent

CE LOSA

{3} The work of the Courts was digrupted
" for some four weeks. .

The first press release dated 16tn oy, 1939%: ~wnted

]

W

At an emergency generazl meeting this morning,
rmembers of the Legal Officers Staff Association
{LO3A) cdecided to write to the Ministry of the
Public Bervice seeking clarificaticn of the
Guvernment’s proposals in respect of LOSA's
current salary claims.

This decision was taken in light of the
confusion resulting from different and incon-~
sistent proposals coming cut of the Mipnistry
of the Public Service and the Minigtry of
Hational Security and Justice respectively.

/ o aan
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¥ LOSA hopes that “b“ Jesired olars fiostion
from the dAinistry of rubiic Soervine gty
the basis for early rcsLoru+1ﬂn toid rc--a’Ltv

and continuation of negotintions.,

LOBA members expressoed desire roy an
earlw sattlement of their claim aug
Kﬁf egret at the hardship being sxperi
nomgers ©f the public as a resyle -
gl+uatluno

PO
2hnCaa Ty
[ -

o

tho arement

In the meantime merbers 7oked o Con s mnim
their protest.

{8gd.) Bryas Syvkes,
Frasilon
Legal Cfficers’ S¢aff
Awzogiaticn., ®

The sgecond Press release dated 20+h HAY, 1992, statad

@

ua @ £3 a result of talks held ac th2 rMiinistry of .
. Labour Yesterday 1nv01v1ng the Lﬂgal Officers Staff !
) Association (L.0.S5.A. ) and representatives of the

Hinistry of the Public Servxceg Mlnlstrg O£ Natlen*T

Security and Justice and the dinistry of 1 Labour, th

gen=ral Aammbrshlp Oof L.0.8.4. voted today to rbsum“

norsal dutieg tomorrow, uay 21, }¥9%2. This resump-

ticn is based on 1,.0.9. Fi satlgfactlon that
clear basis for the contlnuablcn of salary
negotiations has baoen arrived at

el
o

Oftlc ' StafF
AESOﬁlaLlUns

Hay £G, 189z =

It would be unusual to say the least ot so wmany lega) office
in s many departments becawe sick at the s=ue~ time. Even

assuming that there was a sick cut, such actirn could amount to

industrisl action: Fegina v, Industrial b Disrures ¥Fribanal

Flwr

=X parte Alcan Jawaica Company (unreﬁortedl 1.12. 193¢.

In our view there is clear evidence that the lagal

officers had taken industrial action.

Was the Cabinet competent to take the decision
that if it was deteTnined that the lecal officers were on
industrial action; they were not to be paid for the days thew

Wwere absent froum work ?
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#r. Hacaulay contended thot a daecision Lo Aeduct

pay can only be made by the Public Servica Croxuisrion,
Appointments to public offices are mads by the tora mor
General acting on the advice of the Public Sarvice Loimiesion,
Therefore it is only the Public Service Commiawion wmich is
competent to advise on the deductior of DaY.

The Jamaica (Constituticn) 9rder in T ta Ll 1962
provides for the Public servica segulsticps continuing in
force. Section z. 2(2).

Bection-125{1) of o Couriituiion. Of Fmuamica

states ¢

n

Subject to the provisions of this Constitution,
power to make appointments to public offices and to
remove and to exercise disciplinary control over
persons holding or acting in any such offices is
hereby vested in the Governor General acting on

the advice of the Public Service Commission. "

Section 1253(3) provides

an

" Before the Governor-General acts in aceoordance

with the advice of the Public Service Couanission
that any public officer should be removed or that
any penalty should be impozed on hinm by way of Jdigw
ciplinary control, he shall inform the DEfficer

of that advice and if the officer then applies for
the case to be referred to +he Privy Counail, the
Governor General chall not act in accordancs with
the advice but shall refer the casc to the Frivy
Counecil accordingly.

Provided that the Governor General, acting
on the advice of the Commissicn may nevertheless

suspend that officer from the exercizs of iz
office pending the doterminstion of the referance
to the Privy Council, ¥

The positicn thexefore is that the Public Service Commissicn
advises the ©Governor General on the appointmeﬁts to public
offices. the removal from such offices and exercises
disciplinary control over such officers.

On the cther hand it is the Minister of Public
Service who has the power to constitute or abolish cffices.
fle may alsc by order determine the emoluments to be attached

to any office,
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Section 3 of the Civil Service ¥stablisbuent Lot

pruvides :
"3.- (1) subject to the provisions of tha
Constitution of Jamaica rclaf1nj to the
avlders ©of public offices and 6f tiis 2os,
the power to constitute or abolish offi-es
in the public service shall be exercissd
by the ldinister by order.
(2} &n order under this sacticn mey
from time o time -
(a) determine the numbern ~f any
office spau: srauadsr
() determine the emoluments to he
attached +o any cifice; and
(e} make such incidental, wonzoeygueniial
and supplemental provisions as the
dYinister thinks necessary :
without prejudlice t2 the genevali ity
of the foreQOLng, any such order
amay include provisiosng -
(i) making in any enactmant
regulating the number of
Offices in respect o
which, or the number oF ‘
rflc: nalders in respect
Of whot, emclmeonts may
e paid, such modifica~
tions as wmay be expedivnt ; and
(i)  amending awy enacimernt
valating Lo the appolntmant,
poawars, cvtien, wights o
iiabilitvize of any orticar
helding =ny office specifiesd
Lu an wrder or bearing iha
same style and tille as an
officer appointaed to eny
sifice specifiad. in an
cuder, '
Tne Public Service Regulations 1951 is divided into
sevaral parts. Part IT deals with the appointment and

functions of the Pulic Service Commissicn. Part IIT deals
with appsintwents, promotions and transfers. Part IV
with probationary service and termination of appointments.

Part V deals with disciplineo
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Section 28(1) provides

e Comwmission shall d=el wiith
dlSClpllnarv proceedings against
sEficers in the light of reports
£rom Permanent oecrot@riaq anda
Heads of Departisents, or ohlwer-
Wis

Seetion 37(1l) nrovides .

"The penalties which may be imposed
cn an officer against whom a Gi
ciplinary charge has Lzen
established are -

{a) dismissal :
{iz} recuction in rank 3
{c) deferment or withholding

or increment :
{3} a fine g

f2) reprimand

{2} Where a fine is inp05'é the amount
» of such £ine shall be deducted from
the salary of the officer hy such '
instalments as may be specified at
the time the penalty is imposed.

-

This section providesz for the penalties which may be
imposed con an Dfficer avainst whom a Jdisciplinary charge has

been established. There a f£iuz has bzen lmposed, such fine

-

may be deducted from the salary of the officer.

Does industrial acticn fall within %the ambit OF
diseiplinary proceedings ? TIs the Public Bevrvice Commission
empowered to Jdeduct pay where the officer has taken industrial
action ? The penalties that can be imposed under s. 37{(1} <o
not include a deduction of salary. For any of the penalties
to be impused, there nust first be a2 charge and a finding cf

misconduct on the part of the officer. The Legal Officers

have not been charged with misconduct.

/ﬂouunnn



Ar. Jdacaulay submitted that I f ar officer takes
industrial acticn, ne may be reported for miscouduct and
the Pu:lic Service Commission woulsd then be eupowerad o
conduct disciplinary procecdings and if miscondust ras baen
established, impose one of the pernaltics ;xoviﬁ%d for in

Sy 37{1) of the Public Service Regulations.

in our view there is no right to strike - soo
Hotel Pour Seasons Ltd. V. The Haticual Worker's Unicn
Codho 4/1984 - arch 29, 1985 {unrepurtzd). I+ is not,
however, unlawful for emyloy%es to amtrilke. If an employeas

takes inJdustrial actiodn, he is noet dcing anythiug which
is unlawful or illegal. Hoﬁ can he then be said to be
guilty of misconduct ?

The employee may however suffer the loss of pay
for the perioud during which he was on industrial astion. It
is well settled law that where an emplovee takes industrial
action, his ewployer is entitled to refuse to pay him for
the period Quring which he wés on industrial action -

Regina v. Industrial Disputes Tribunal Ex Parte Palace

amusement Company [1921] Ltd. ¥ 43/1981, February 12, 1982.

In Hiles v. Wakefield Metronolitan District Council

1387, 2 WLZ 795, the Pleiniiff wasz appolintsl by the Defendant

Council a Superintendent registrar of births, deaths and
warriages. Hisg narmal working week congistsd of 37 hours
inéluﬂing three hours on Saturday morning, which wae the
most popular time for civil weddings. On the ipstructions
of his Trade Uniun, the Plaintiff took industrial action and
refused t0 conduct weddings on Satur&ays, It was held that
an employee’s right to remunération depended on his doing or
being willing to do the work that he was employed to do and
if he declined to do that work, the employer need not Day

him.

]
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At page 728 Loxrd Bridge of Harwich statzs .

ol

PIf an employee refuses to —exforn thae full
dutiee which can be reguized of hiu wudar

. his ceontract of service, the amployer is i
entitled to refuse to accept any partial
performance. The position then resulting,

during any relevant period whilz thaes
ditiong obtain, is exactiy as if b
were refusing t2 work at alli.
the central gquestion oOf law og
1f an employee, entitled to a
for a working week of a defincd numbs
hours, refuses to work for AHA whnle "
O 4 we2K, is the employver encitled, wichoul
terminating the contracs f ﬂqp1ufnenu and
without relying on any fight o Jdamages fuor

breach of contraot, o wiihnold flﬁ wxfl; DE
a proportion of part ol tLe Wk o sazlary ?
N ctes T s N j-,
ey gy Lords, the penetrating wnalvsis of the
{ authorities undertaken by wy noble i’ learned
friend Lord Oliver and the reasoning he bases
on that analysis seem to me o lead con-
vincingly to an affirmative ancwsr to this
guestion. ©
Lord Templemzn at pagye 804 states s
"dy Lords, industrial action invelwves a worker,
in conjunction with all or some of his £2llow
workers, declining to work cor Jdeclinins &o
Work ;fFiciGntly in =ach casc with the cbiect
of harming the emgloyer 3% that the enalgye*
" : © will Feel obliged to increz2se wages or improve
conditions of work or most the other regquirements
put forward Dy the workars® representatives.
The form of indugtvial cotlon vhich consists of
N declining to work is a strike. The foim of
industrial ection which conzists of declining
to work FfﬂlCln vl Fag wooy pandfestationsg

ineluding the "go olow the: ;Lzu;al oy the
plaintiff to camsy aut e of his functions
on Saturday. Tn ef3zncs, the plaintiff was
employed by the pubiic and his indnstrial
action tock the form of daclining Lo work
efficiently on Saturday with the oizject of
inconveniencing the public snd adviveing
the claim of his union for highey szisrvies
L Industrial action is an effective wethodr
R of enhanc 2ing the bargaining power of tue
workers' representatives. "
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and at page 607 ¢

: )

take manvy forms and that thke legal ernseqncnces

of industrial action will depend cn the vight
and cbhligations of the workor, the avfe i
industrial action on the emplover and the
response 0f the emplioyer. Fox wy part noaever
I take the provisicnal view that opn privociple

) a worker who, in conjuncti Qig fellow

) Wworkers: declines o work : tLy with fhe
object of harming his Siplayeyr is no more
2ntitled to his wages undoer “he aontract than
if he declines to Wori at 5il. The worhes
whose industrial action €i4as z
"90ing slow" inflicts infen
may De incalculabiz and
but the enplover, in ordb-
damayge, is onliged =o ascari Lhe reduced work

the worker is willing to R L. In thsso
circumstances, the worker cannoy olaim ¢hat he

is entitled to his wages undor thoe oontract
bacauge he is Galiberately working in a manner
designed to harm the enployar, ¥

J oaocaouneeueuooooaoonoonunnooouooeanoo':anonuooa

- "dy presoent view is that a worker who embarks on any

- form of industrial action Z2signed tc harm his

employer gives uy his right to wacgez undoer his

; contract of employment, in tho hope thz* the

g industrial acticn will e successful in rrecuring

§ higher wages in the future, and possibly in the

' hSpe that neyotiations which eond the in
dispute will provide for sume payment f

period of the industrizl action. ® :

In his judgment at page 8206, Lord Oliver said .

_ "As I have alrezdy indicarad, the position of
» the plaintifyf is wary clogeliy analogous +o

that ¥ an emploves eqpioved Dy the eouncil
under a contracst of gervice and emibraces
sunstantially all i+he incidents aormally

P associzted with such an ecuplowmens ~ave tiat
: e pouwer Of dismissal lies elsewbcre than
in the paymaster. in the contexl of g claim

against the paywaster for remuneration for
fils services, where the question is "has the
plaintiff earned the salary which he claims?”,
the analosgy appears to me £0 be ezact and
in @y judgment the burden which the plain-
tiff has tu assume in order to succeed in
a claim for his statutory ramuneration is
no different from that reguired of an

't caployee. I would, for my wvart therefore,
answer the third question postulated ahove
in the affirmative. Applying the contractual
analogy,. the plaintiff cannct, for the reasons
waizh I have given, successTully claim that
he was at the waterial time ready and willing
ts perform the work which hoe was properly
required to de on Saturlays and his action
for the remuneration attributable to that
work must fail, * ;



In _the case of Endell Thomas v. a0 on Trdndoes?

[1981] 3 %.%.3. 681, 5. 9% oF he Tors .léution

and Towago provides for the apuointuwent, rewdwvil an” €

-

exercice of disciplinary control over RESINS PO Ldnng

office in the police force. This power vag gives ©o a
. _
Police Bervice Coumission. The Felice Service Cor-

mission purporting to act under reguiatiocn 23 of vhe
Regulations of 1356, dismissed the Plaintiff, a yvolice

officer, from the police force.

2

Lord Diplock at p. 611 said :

" The functione of the Poliice Bervice

Commission fall into two classss
(1} to appoint officers to the police
forcep lnuludlng their trausfar and
omotion and confirmation in appoint-
ments and (2) t05 remove and exercise
Gisciplinary control over them. It
has no power to lay down terms of
saervice for police ¢fficers; this is
for the legislature and, in respect
of any matters not de alt with h:
legislation, whether primary or sy
orllnatey it is for the cxecutive “o
cal with in its contrel of e iy
ent with the individual police
uILlCiru Teras ©f service include
such matters as (a) the Auration of the
contract of mﬁlogmgrtg e.g.for a fixzed
period, for a period endin ng on attaining
retiring age, or for a pro 3ui1ﬁnar3
veriod az is ewvisaged by £ie yeferencs
t2 "confirmetion Jf aﬁﬂnsntmentﬂ“ in
qectlon 2311 D) vewiresation a\ﬂ
wensions;  and (o} ~umt their Lordshins
ave callad the "code of conduct“ that
. the policve officer iz under a-duty to
chserve. ° -

The Public Service Commissicn, hre

Of appointment,
over members of

nct £211 within

Serviecs Commissicon

sible for the es
to e nz2id to th
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slmilar powers
removal and exercise of disciplinary control
tne Public Service. The instant case dves
the ambit of the powers of the Pudblic

It is the executive which is respon-
tablishing of offices and the remuneration
ese officers.

2f the Jamaican Constitution states :

/ o 0 0 don



"{l) There shall Lf
2 Cabinet whic
the Prige Min¢
elaven uther
accordancs wi
section 79 of

{2) The Cabiuut sholl e the piins? sl
instrument of polm'f witd shall o
charged with tiu ﬂlﬁ;(u'on
and control
Jawmaica and

responsible "
The applicants contend Shint whe Cadinci el no
b
power to make the decision which thr gid, Thz Moeision Of

the Cubinet whick is challenged iz t. thu wffect "on 20nd Hay,;
1952, Cabinet decided that once a determination was wade as
to the officers invelved in industrial netion then Stass

Order 3.25 was to be enforced.®

Cabinet was not meking a Jeterminatisn as to wahethor
the legal officers nad taken industrial action. #hat the
Cabinet did was to teke a policy deciszion that 3§ it wos
deterﬂlnﬂ4 that the officers had taken industrial soticn,
then they should not be paild for th: sariod during which
they were on industrial action.

' The Cabinet was entitled to take +his solicy
decision and in our view, this dacision connot bHo chailengedo

the legal officers. which is witﬁin the province ¢f the
#Hinister of the Public Service wha is a meaber of the
Cabinet.,

It is the #inister responsible for the Public
Service who fixes the remuneration to he paid to the legal
officers. The responsiinility and dny to day supervision of
the legal officers are vested in the Ministry of Hational

Security and Justice. This #inistry is responsible for
the payment of salaries to the legal nfficers. AS such it
is this Hinistry which must Jdetermine whether the. legal

officers had taken industrial action.
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The determination having been made, the Ministry
would be entitled to deduc: from their szlaries an amcunt
which represented the period for which no work was doﬂe
due to inmdustrial actien. .

In any event, the applicants have concadad that
for the phrposes ¢f the arguments, the legal officers had
taken industrial action. This can only mean that having
80 acted they were not entitled to be paid for the period
during which they had not worked.

Ie it therefore nefessary for any Jdeternination
to be made by any other person or Dody 2

It is not disputed that these legal officers were
repeatedly informed by the Ministry that deductions would
be made from the salaries of those legal officers who were
Planning to take industrial action in the event that such
action was taken.

Hr. Hacaulay submitted that the legal officers
should have been given an opportunity to be heard by the
Cabinet hefore making their Geecision and that this opportunity
to be heard was never given to thenm hy the Cabinet. It was
submitted that the cpportunity to be heard can only relate
to the Cabinet's decision and that this submission was not being
made in relation to the decision of the Miniéﬁer on the 17th
June, 1992 having regard to the second paragraph of the
letter of the 17th June, 1992.

Mr. Macaulay further submitted that the legal
officers should have been given ah opportunity to be heard
as to the determination te be made and this determinaticn

was as to whether what was done was industrial action.
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It is to be observed that the decision of the

Cabinet was not a determination as to whether there was

industrial action. but a policy decision taken that if it

was determined that there was industrial action, the

e T e,

{‘@_ officers were not to be paid.
The determination was made Ly the HMinistry of

National Security =and Justice and in thosze ciréﬁmstances
there was no obligation for the officers to be heard hy the
Cabinet. Having submitted that it was not being suggested
that they should have been given an opportunity to be heard
Oy the Ministry of National Security and Justice, the guestion
of being given an opportunity to be heafd Py the Ministry

does not arise.

| &

We are of the view that in arriving at their
policy decision, the Cabinet was exercising a discretionary
power and in such circumstances, there was no entitlement
by the legal officers to he heard.

The Cabinet as the principal instrument of policy
for the Government of Jamaica, had the authority to make
the decision which they did.

Q\ For these reasons we refused the application

with costs to the respondents to be agreed or taxed.

ORR, J.

I agree.

BINGHAM, J.

I agree,



