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i THE COURT OF APPEATL

SUPREME COURY CRIMINAL APPEAT, WNO. 133 of 199

BEFQRE: THE HOW. HMR. JUSTICE BRIGHET, J.A
THE HCH. MISS JUSTICE MORGANW, J.A.
THEE HOMN. MR. JUSTICE GURDON, J.A

REGIHA vs. TREVOR DAVIS

Bnoch Bilake for the appellant

#Miss Caroline Reid foxr the Crown

SepLomosy 28, 1592 and Jamuary 25, 15983

WRIGHT, J.A.:

Hereund2r ars the reassné for our docision on September 2
i%%2, to allow the appeal. guash the conviction for rape, set
aside the scentence znd anter a verdict of acguitital., The
zppelliant had bocn convicted and sentenced after trial im tho

Sh. Cathorine Circuiit Court onm July 19, 1389
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and a jury. He scought to impeach his conviciion and senteacs
on the under-mentizsnod grouands of appeal:
®1. The vordict was unrcasonable and
unwarranted and cannoc boe supportoed
having regard to the ovidonce im
that consznt was naver nagabtivoed
on the Crown's cass and in
porticular:

{A} Complainani’s bchavionr i.2.;
going off on a “joy ride',
stopping for drinks =% Ciunbs,
drinking and smoking Iin a
iaid-back fashion =nd visiting
the Linstead Police Station
but at no time protosting,
nttempting to escape o
reporiiang rape:

{b} Indopendont evidenss of
Clacken and Corporzl Gift
Drummond demonstratsd that the
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Complainant was undsy
me would vitiate conss

rial Judge crred in law
} found that thore was
o the Jury znd az such,
svezraled the submission of Do case
and (b} failed vo adeguazzly and
properly direct the Jury ths
Defoncse of Consent.®

The issue raised by the groung of appeal was S0 incontastable

el

thai counsel Ior the Crown, guilte commendably, readily concadad

The validiny of the complaint. For proscah purpeosaes, thereiore;

e BN 30

1l is not necessary toe set out the faccs in extensoe. The indich-
oot containing four counts of rape derivad from what appears Lo
;nve been a fliriatious interlude over T period April 22-24,
1850. Earlicr in fho said moath, the complainant chancoed apon
tha appellant a2znd ono Pauleste HoCatiy 2t some place in Grooanwich

Town. McCatty madoe the introductions =nd advised tha complzainani

that sho and ©hae appellant wors dus Lo Do marrisd in about two woesks

Time. Ik response Do keCatiy's roguesi, ho complainanit supplicd

furtner contact cho couple arrived at the complainant®s home
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anded up in Ccbho Rios wherce thoy

The complainant bestified that shoe

wrne drassad only in 2 vellow jumper suilt and inat she had

to thn porsunsicn ¥C go £o Ocho Xios aftcr she had bson
mEgured sho would bho Lagon back home in Tims Loy work noaxt

norning.  On the way o Ocho Rios thcy hwnd dranks. Ia Ochoe Rio

0

-

Thoy Aate at & rostagrant and then ropaivsd o 2 aotol whore Two

rocms were bhookoed on scparate floors. Thovy all assemblod in ono

e e T Sy T ‘ o R - % o g - ot _-,
ootk 204 tThcn the appeiliant askzd 1 sho was xeady to go o hex
e - - B - W A P, . 5ot b G} I - 3
rocm e which ho thon accompanioad hor, Gnoo vhere boe told horx
- ] o e . T A e A Ty 3 3 e U3 P <= e ey
O undress And g0 Lo bed with Rim.  Tho o sudann Turn O ovanits

soemad e have Lokon hay by surpriss 80 sho played for time and
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cxpressed the wish

whan shs emsrges from the bathroom

which she rocounted as having takon

“=im night as tho appeliant alterna

HoCatiy's whom thn appelliant called
zzlied him "Daddly Buit evan after

mwakencd carly the noxt

ghe made no complaint

i o i e 3 [N <4
After tho zhird act of

MoCattyis room whers MeCativ, who

“hf'eacapadeg~»“q 2 P

g

roed of

acoopead

o bod.

Hexc

mornang thoy icft om

roachad Linstend tha

paid by Honagor's

"y i

Toey wore on the roal all of

Lhoy imbibed saveral bottios of

scmetime Monday night thal thoy

Limgtead and thora
LnLercourse. D
Motor Vehicls Exemination Depoit

Bar

boen robibaeds

though she tad

soxual

HoCAatiy's

tha
&

zppellanit sant

Hoelinciken
arvivel ol
the thres of thom joinag”
uring their stay im Linshoad

78 well

of his $4G,000.

Sporis at ths

Was
~f scxual inhercourss

plzace during thoe couxrse of

ol bhotwoen her room and

Tummy® . MeCatty in turn

m
s
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the Cch abouit which

only that
noLe

is rolovany o

the ~pportunity ©o

intorooursa she went o

appearzd Lo have cogineersad

and the

had

time ho

Lowitstion €0 30in thom

e oy G

roturn Journsey home

HeCatty to

=mounit I 344,000, The

wiioh Anckner
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Zuring which timo

5T ':"}7
ooy, 1t was not until

Soncs in

o 2
ALET Yesi

multiples sexual

b

thoy wont o Zhe

S
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Tax Office.
wor which the appsilant

This beosme



iy o

] 3 4
,,1.‘3':‘,;_“.’,_

Hor cross-nxenination was ombarrassing. She admicisd that

50T REeVer gavs oven 2 hint to anyone thats was being terrorizod,
Sho admitted, Loo, that as they bad thoir beers they smoked ganja.
She also admittod thot the appeliant hadl given her money o tels-

she called heoxr ncichbour and assured her shs

noeeiol, toe, that the appeilant had given hor

2 buy pantiss and that wbe appollant washed

hor clothes whils sbha put on clothes supnliicd by MeCoity., Sho
Pl <

dEmied tolling tho Police at Linstead Polic

zppellant was her hoyiriend. Howsver; Dotoctive Corporal Clacken,

wir was callsd by the dofencs, that when the appellant
attended at the Police Station Lo make thoe raport of the robbory
noowes so drsnk and mnstable that he had e scek information from

e complainant concarning the appellanit’s comdirion. Shoe assurad

the offzcoy that ncthing was wrong with him and told him in

~n that hc was hor boyfriond and that

bogun Jusi days ocariior,

1

e

it was not until midnight on Tucsiay April 24 that tho
complainant returnad home o see zn angry <rowd which sei upon che

zppellant and MoCat 2nd beat them until Polics intexvened

rescued Chem., During har daughter®s absoncs her mother, in
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had mades enguixy = the radio statvions, o hospital, Polica

ticn and the Gleanser Companyv. in fach, the complainant was

-

roported missing 1o tha Star. Hence the public recsption on her
rzhurn,

After the trizl judge had overrulad z submission of no
case teo answer, ths appellant gave sworn tcsiimony, & rare

oUCUrrencs, in which ha related the sordid details of the osca-

pade Lo which b maiatsined the complainant wac a2 fully conscoiing
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ZEYTY put that the maittoer waent sour whan L was not able to

provide the agrood sum because of the loss of his mopoy. In

2dcition Lo Detsehive Corporal Clacken, alrcady mentiopsd, he

celled Detsctive Corporal Drummond of the Rapo Unit who had

interviswed the complainanit and taken hnr of soms
aighteen to ninotoon pages and it was hor that sho did
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50t up herself in business but her expeciations had not materia-
iized. In the midst of that, however, the witnoess szid thak #ho

4 her that she had consenced to him having

fd

complainant "never Lo

5¢ex with her. S8hz told me she never consonicd to him having sox

J

with her.”

Corporal Pauline Johmson of the Hunts Bay Polica Svation
who had to do with the complainant and tho appellant when they
wore taken Lo the Station tastified that 22 made no xoporn of

rZpe against ho of her moethor,.

"Eho just kopo gfficor said,
It was oaly the mothar who used the word zape. But isst it bo
thought that this was a girl under her mothor's care it needs
= b stated that the complainant is..a marriced. wompan who
AT the fime was ostranged £rom her husbaod. That, in brief,
wns the evidence bofore the Court.

This is » romarkable case in that it camnot bs often that
The prosscution  presents A caso of this wcturc, so pregnani with
wan clament of comsent evoen if the compininsmnt denics that sho
congcnted. Tho maxim "action speaks loudor than words" wes amply
demonstrated here. It is abundantly clinsr tasnt the no-casze sub-
mission was justificd and ocught to hava bann upheld bocause tho
crse carriaed tho soods of its own destrucitoon. It is just
possible that the hostilce atmospherz of tho trial, apparent from

the record, tippnd the scales against ccunscel though this shculd



not have been allowed to happen. This Court upholds counssl's
right tobe firm and vigorous in the defence of his client

provided he conducts himself with due respect for ths Court even
if he feoels netilsd by the overruling of his no-case submission.
Budeness on his part is insxcusable and remarks recorded as
falling from the lips of defence counsel are deplorable and cannoct
be condoned. But in the final analysis, it is the judge’s respon-—
sibility to hold the reins of control to ensurc a fair trial in

an atmosphers consonant with the dignity of the Court.

Having yogard te the nature of tho evidence, once the krial
judge ruled that the casc should go to the jury it was incumbent
upon him to give the most careful and meticulous directions to
the jury to ensure that they werc not swayed by the Couri-room
atmosphere nor by any perception that the complainant had not had
o fair deal. First and foremosi, he is reguired to state the law
correctly otherwise the jury would be misdirected in coming to
their verdict. His definition of rape, appRaring at page 8 of
the summing-up, is as follows:

"I am going to tell you what the law says
abourt rape. The offence of rape is
commitied when a male person has sexuzl
intercourse with a female person without
her consent whether by force, by fear or
fraud. So the ingredients of tho
cffence are firstly, sexual intsrcoursc.
These two people are big, responsible
men and women. They had scoxunl inter-
cours<, both of them, s0 you don't have
any problem with that. But I will just
tell vou that this act of sexual intor—
course, 211 it means is that you have
to be satisfied that the male ponis
penctrated the scexual organ of the
complainant.

The sccond thing that must be proved,
that the complainani consonted - sorry,

i made 2 mistake. It must be proved that
the complazianant did net give her consent.
The Creown must prove this and I wish to
repeat it because wo had a litils error
there: The Crown must prove that the
complainant did not consent to the
accused man having scxuanl intercoourse
with her; not only that he never — thet
it wes without her comsent, but also

it could have boen by means of force,
because 2¢ one time she was telling vou
that he was threatening her - he put
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Aaccordingly, this vital aspect ©Of the low, particularly ia = case
tha jury’s <olibo-

~f justice wouid

rosnls
From such 2vidonen As we have relatod it is sclf-ovidens

-

naeds no porsuasion of argument £ha:

v

Hic 2nd cannoh bo supported having rognrd

Jury vaeniod its rovulsion at the conduck of

a0y gcomad o have boon at

LAy emotions. A convio—

2rision of che Courn

tlon was eortelinly unwarronstcd. Honoo

L

w7 which reforonos was mado oaryliesr,



