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Trevor Wailaca's encountar with the applicant was more
traumatic than Clsveland Pomm=lls H= 4did net have as timely
a view of the applicant as 4id Pommells wnen he passad the truck
and went to the2 orangs field. Whan he next saw the applicant

E o - i~ T A fm S LI s & e T [ agy S - Ty g ceveie s~
the latter was holding the witness in the froni of his shirt,exr,

)

“ification paradas, ha said he did nor =22 anyone with “liver marks®
on his face and that the applicant was neither the tallest aor the
shoxtest man on the parade. & peortion of his Cross-cxamination at
page 92 ran thus:
Yo Wh&a cu go to the ID paz da, you
ac anybody with a mark lwmc that
=

<
~ —a Ty ~ B ) ~ ey D "
LECS OF & was the onlv ons.

A. I, 2 him mi did look for, sar.

W

L. Did you see anvbody in the line of
thae men?

Here again it iz abundantly clear that “he witness kaew whe he
was looking for toc be able to identify the suspach.

the learnad judge did not warn the

assumed grzat importance within ths lasht wweaty vears since tha

decision in R. v. Purnbull (1976) 3 All E.R. 54% and is now

included in thz special catagory to which spscial rules apply.

Special featurss of an accussad parson are factors which command
the accegptance of identification evidencoa. A psrson with a dis-
tinguishing featurs zuch as this applicant has who sngages in a

criminal esca
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identified by the 2id of that featurse. Having regard o the
nature of his distinguishing feature, it appears that nothing
shexrt of a mask could hide him from detection. What if his face

were severely pock-marked, what would the identification officer
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be reguired Lo do, short of masking him? Such a course would

o

render his ldentification very nearly impossible and would not

be in the inte

\.J

rests of justice because what is indeed a deficit
in the criminal would by official acticn be converted into a
criminal asset! EHs would now be fres to offend with impeniiy.

2

vie were referred o cases from Guyana which would tip the scals

0

i favour of the criminal with disti inguishing features but v

)
Iy
:

4

Are

A

¢ parsuaded o adopi that course. In considering the fairness
of the identification parade, it is of paramount importance that
the identification was made on the strength of the unaided rzcol-

The portion of the directions o the Jury at pages 155 to 157
(supra! shows how tis learned judge deal: with the matter and we
find no fault with his treatment.

The third ground of appeal which sceks to challenge the
classification of the murder as capital murder was not taken
beyond the stating of the contention which reads:

"It is submitted that the evidence does not
begyond reascnable doubi disclese a cass of
murdar in the course or fuxiherance of
robbexry, since the assailant, although he
askaed the decsased for MOR2Y, did not in
fact rob or atitempt te rob the deceased.”

in failrn=ss fo Lord Gifford, $.C. he finally capitulatad
“0o the foxcs of the evidence which makss the murdsr evi idently
in the course or furtherancs of robbery
capital murder under section 2{1}(4)(i} of the Offences against
the Person Act.

Apart from thoese criticisms raised in the grounds of appeal,
we have satisfisd ourselves by a careful rsading of the summing-
up that the learned judge gave correct dirvecitions on +the issus
of visual identification which was the live issue for the Jjury’s
determination. Ha dealt with the need for caution and the reasons
therefor as ws=ll as making a detailed consideration of zhe OppPOr-
tunity which the witnesses had for obsarving ths applicant. Ea

also considersd, as the circumstances warranted, the conduct of

the identification parade.
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It was really an unconplicated cage consisting ofs

(a) +he svidence of actual shooting and
the attendant circumstances as
related by Cleveland Pommells and
Travox Wallace:;

, evidence of Emmanuel Collins
.¢ch rules outa plea of alibi;
and

{c} +the remarks atctributed tc the appli-
cant on his arxest, thait is, "So
what'‘bout tans other two.®

in none ¢f thase areas was the case for the prosacution affected

2ither by the insffsctual unsworn statement made by the applicant

a
g

ox by aay failure inhersnt in the evidencs.
He accordingly refuse leave to appeal and affirm the

-

conviction and clasgification as capitzl murder,
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