il _THE COURT OF APPEAL

SUPREME COURT CRIMINAL APPEAL HO., 35/92

BEFORE: THE HON. MR. JUSTICE CAREY, J.A. oy
THE HOH. MR. JUSTICE WRIGHT, J.A. C__\E_ﬁ G
THE HON. MISS JUSTICE MORGAN, J.A. —

REGINA
vs.
TREVOR POWELL

Paal ashley for thz applicant

Michael Palnmer for the Crown
—_‘“mlﬂ-_—-_*.

July 21, 1592

VRIGHT, J,Aa,:

in thz Gua Court Pavision of the High Cours on the
i%%th Novsmber, 1981, before C. 8. Crr, J., this appligant was
convictsd on an indics L goataining two sounts of illegal
prssessicn of a ficzarp and robbery with aggravation and was
sentanced ©o ssvan years -hagd labour on sach count. |
in the syveniug of the 4th July, 1391, at about 6:45 p.m.
while Mr. Hemsley Johnson and his wife wers sitting in chsir
| h@médviewing telzvision they suddenly saw 2 man appear in thes
hé&se, This maan's demand was for monuy, “Give ms all tha'mnnay
yus éava.“ Ihe wifc remonscrated with him and he puached her
'aﬁd then he want to her husband andg said, “Give me all tha
ménay yuh have and turn yuh back." Mr, Johnson complied. He
turned has back whorzupon his zssailanst pushed his hand in
T ¥r. Johnsen's back pocket and extracted a wotal of fiftsen

hundred doliars. Ho then said as= Was going wo shost Mr, Johnson

O shooi me
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vihersupon Mr., Johnson asked, "What ar: you geoing i
fer?"  The frigatening aspesct of it is that it appwared that

wie assailant intanded just that becausz Mr. Johnson szid,
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"I keard the gun start and I turn arcund,® Fortunately for

Mr, Johnscn ths gun did anot go off but =o intent was Lhe

ing viglence that a2 stvuck Mr. Johason an
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assallant on
thg side of his head with <he gun, Mz, Johnsconk grabbsd at tha
mask made of knltiad material which tho asszilant was WRAring

Gnd then he discovaersd that his assailan: was the applicant

ot

N

Trevor Powell who had workad wiih him ug <o the Tuesday of the
s&id week., This was now Thursday and =he spplicant had worksd
Witk him four days paxr waak for thres or four waaeks previously

WOrk as Lo
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&na had only lzft ox the Tuzsday whe:
was teld. Iz an effori to preven: recognition, Mr. Johnson zaid
Wnat the person had “haaxséé up nis voies.®™ On that point, the
wifs Gisagread. She racognised the veics as baing that of some-
SR\, R man wao ussd U0 wWork with them. Afier Myr. Johasen had
grabbed the mask the zpplicant ran ou: of the house and down the
Bili. On the same nighi Mr. Jonnson made 2 I£port to che police
who visitaed their home,

& warrant was taken out for ithe arrast of the accusad

~o Bis pams and on cha 28th July, in @33 carly morning, the

o

police visited the scsne at Fogan Road whers they found the
avcusad uader @ bed, not at nis home., He was arvested aad chargsd

nnG nis defence was thetr he was at 2ls mother's home ad the tims

whald the offance was suppossed o have bson committed,
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Toe izarnasd trial judge rejacted waalt in effect

Yo

2iibi defencs and found the appiicant guility.
Before us today, Hr, Ashlay sought to argue four grounds
of appeal. Tha £first ground raads:

"The isarned trial judge arrad in law
by admitting inadmissible Learsay
avidence; and having doas so, £
To dzmonstrate in his reasonsd judge-~

mEnt That such evidence did non
affect his determinaticn,?

What that focussod on was the fact thas “he policeman had
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same of the applicant ané Mr. aAshlay says that no wiilness was



calied who said that he gave the nams 4o oo officer.
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Buc whai is The report was mads

wC the polics oo same night, the withoss knaw the gpplicant.

What then could he do bur idsntify his assailans?  Not much
zffory was spent on that ground and Mr. Ashizy moved on o ths
szeecnd ground.

“Tha quality of the ideanificaiion avidencse
b S

WAS PODY akd uncorroboraned and

nsafr&sleax in law o suﬂp@Jh 4 COnvichion

of zne accused/applicant,”
Kx, Asalsy rogards wihe avidence as being pogr but hsre 15 a
man who Was XKaown o bis victim; who had worksd regularly with

¥VS & wasgk and had

oniy left the Tuesday, came back the Thursday as though he was
iMposing a new pay Gay on them. The fach of ¢he mavcer is whan
although Mr., Johnsos 4id noc have = long time to view the facs
of his assailant afier he had pulled off “he mask, ik those
cizcumstancss it would noc caguire a long view wo make the
@vidence of the identificstion good. We Ao pot agres that the
identification evidence was poor and w2 do not ses any merit in
éhat ground.

Ground 3 sihatas:

1 judgs mis~dirscied
To tne weight o bs attache

imss -lf a a

Lo whe evidence concerning:

{z} TR atitempt of tiz robbor to
“isguise nig voicae during ths
ancident;

ICUNSTARCES 3Urrs mdlng
the arrest of the accusad in
& case dependent whol iy ¥4
suo:tauvﬁaily oOn unCSrrobo:
evidancs of visual &ﬁ:
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Be. Jobnscon had sald <hat the assailant hos arsed wp his voigs
in an endeavour oo dlsguise his veics, ths wife said Tt the
Contrary but shae 4id say that th=s voice was tvhat of & man wio

had workaed with chem. ue valuz of ner avidencs and ths welghi



1 wWadn b adencifisd ths
applicant as balng he infruder. Tos clroumstance of who BILTE

WAS T4t Lovg sppiicant was found uadar
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the 28rly morniag and $his is subssquan conduct which showed
“the guilcy fleeing®. We ses no valus in that goound sithaer.

Growmwd 4 crauicises the sancine: a2 boing unduly harsa and
GECassive, 1o ©ht clycumstancss whers aged Derscns ars arvackasd
ih Lhsir homes and wosre che assailan: dsmonstrazed an inTaenrio
e destyoy taom.bscause he actually sndsevoursd oo use tha gua
“0 shoot and Caly hif Mr. Johason wita the gun when iv could aoc
ba fared, heavy soniences are justified. This applaicant nad
obviously ingendsd to eliminate the avidencs and so ensure thar
his crime would go unpuaished. We taink, in thosa ClrCumshancas,
SEVen yzars & mild and it would appsar thau the only rsason woy
vhat seasencs was mposed was bagause of Lhe coadition of the
gun - 1t Was musiy.

Rezaither the =vidence nor the treoaimment thereof by ths
trial judge affoeds any reason for inverferencs by this Courc.
Accordiagly, we rsfus: the application for lszeve o appeal and

Girect the sentancs i¢ commence on Febraary 19, 1692,



