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w
il
i
O
D]

tinizing

ju

I

The avidence giveaen by this officer as to tho duraticn of his obser-

“?

the directions had no prejudicial =zffect whartaver as they could in

Do way confuse a reasonably incelligent Jucy.

{c} This next illustration rolaced to cvidencs which in the
Lvent the witness Consiable cryant stated was irae when it was

broucht o his attontion and

"G ... look at the document thar the
registrar 18 going Lo show you.
Lid you lock at the document ne
registrar has shown youy?¥ H g

y a8
having said

é
16
secen thait documant do
84y you cannot raseczlil
fox

)

Tars,

q
R
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. "."'
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et this was noi & Situaticn where Lhe witness had given svidence

The witness was rually refreshing his Menory. any direciion as
£0 inconsistencies and disc crepancies would be inapplicable and of
COUrse wne provious stiatement accepted by the witness rfo be True
Was & mattor for the JUry to censider.

{3) The last example providaed by Mr, Witter ls in ra2lavion co

avidencs given Ly the same pulice officer as to the time he had

S0 the blue Transit van AXTive at the Xingston Public Hospital.
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VAriancoe on the jroung that thers could
hava booen a lapse of memory,

fhe réal guestion for the Jjury was whether a van which had
arrvived at the Kingston Public Hospital after the shooting and as
Rurriedly departed was the same van of which Sargeant Thompson had

spoken and of which ele® Valance James had speken.  There was litcle

poe’

room for doubt that an indured man bad boen vtaken to tha hospital

~

afver the shooting., The prosable time for its arrival would ke

UL at all avents the Jury had

L10a te the wirnessg:® creditc,

ignors it. Wha: they wore not

that they could use (ne Lirst statoment as
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prejudicial geoing that it could Properly o used in the Casea.

This is not a situaiion akin to R, V. Colder, . v, Jones, #. v,

Porrite [190u: 3 211 E.nm. 157 for theve the trial Judge plainly
2L LNE .
indicaited to thn jury that it was Open e them fo act on a pravious

statement which tha witness haq r2pudiated.
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do nc: intend to desl with this final example givaen by
in support of this ground and which deals with the
cloga range”. First, it is of absolutely No lmportance
whetﬁér an injury caused when a fireasrm is discharged
te 3807 from the site can bz considered close range or
1y, w2 sdre unable to discover any discrepancy in this
Br. CLlifford, the pathologisi. sworc chat a przviocus
as tiuz, viz. what close Tange meant boitwaen 37 ¢g iz,

und 5

dge misdirecred

id not afford

2 &S U0 how

. inferences.
it 1s reskbcbfuily subnev- the dgarneé
Judge'’s neoteric formulation on the question

was confusing and/or incapabkle of Erac*lcai
application. {sea Pp. 87¢; 854 and 943)."

4
Lhia jury and onhc

un 3
“That the lsarned trial judgs failed to give
any or any adequate directions to the jury
on ihe most impertcant question of circumstan-—
tial evidence. In Particular; ths failurc to
relate o the line of approach to, and the
evaiuation of, th¢s type of uVldmnC it is
TespaeciLiully sy leubd thal such ulrmc“lcns
25 purporced o address the natter were con-
fusing and one-sided and fonu‘a to puff up the
Proszcuticn’s cass. (Ces pp. 876, £%g, 699,
812, 3825-% ang 945- 956).

15 convenient o Geal wich thase grounds together seeing

deal essentially with the sams natter. The neoteric

of the trial judge which Mr., Vitter Urged upon us as

l.

confusing or unhelpful appears at p. 57¢.  The trial judge is recorded

as saying:

"It is cppp to you also, mcmtems of the
Jury,. to draw ruasonabiﬁ infsrences
frgm :uch facts as you find proved.

How if from any given sei of facts

More than cone reasonable inferences
can Le drawn, you as Judges of the
facts nust decide which Lafer =RCe you
will having zegard o the
wotality of the evidence thar you acgept;
and please note thisg Hr. Foreman ADd
membars of the jury, thero i1
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in ou view the trial judge in adveriting the jury's aittention
to the prosecution view put the matter in its trusm perspective at
13 which we have quotad earlicr in thiz judgment; and do not
intend to repsat. That would but proleng this judgment and achieve
littlc ¢ Sec p. 15 where it appears. Mr. Witter informed us during
his presentaiion that Mr. Macaulay .C. would oxpand on this ground
but when Hr. Macanlay ¢.C. did attend befors us hs was gracicus
enough to say that the ground should be witidrawn. We took the view
rthat we sh0uld;not heed such a late racantatlion Yiz have ithereforg

dealt with it, lest it be tnoughh that applicaticns for leave ©o

appeal are Gispesad cof, summarily or in a cavallier manner. We
think the ground is without substance but suspect that this was
intended to demorstrace counsel’s thorougbrness in the p=rformance of

his functions as ciunzel for the applicant.
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Ground 12:

*The learhad trial judge sryod in law, te
the prejuvdice of tha wnpl+C'Pt in pre-
teraitbing cross-examination by Sefence
Counsel OL Prosescution witnesses, for

example ~he basis that the evidenos
of one wjtnuas may not be pubt fc another,
it is submaiti:z:d that uouhmulﬂs object,; in
this instancz, of drawing ihe witness<s®
atienticn to maiters in xespuct of which
it was proposcd to impeach thelr credit
and to afford tieg an copportunity fox
explanation, was ertirely permissible.”

The refersnces to che trial judge's ruling against defence
counscl being alleowed to comment 0L another witness' evidenca

cccurred on twe occasions. At pp. 50504, the first exchange was
!

as follows:

¥ Qs pid you see any form of lighting,
well, there is » verandah there,
wouldn't be any ighting on the
verandgah., In othe: words, some-
) one teld this court. apd I will
be verly ...

e et
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envhusiasm on his part for the task. He was

content te point to what ho cgescribad

(L} The conflicts botween. the t
meny of Dex. Sergeant Thomps
the prosecution side and
Thelma Erown on thce d:
as o the lighting corn
available for idencir;

the time of *he musdn

S

i

e conflict in the
surrcunding the seis
Trangin v ; z

o
Public Ho

.
[\

i3

W

- ther lighting at or about the

BLS 1n yvards and

On the othor side Thelma Brown testifiad that ths lnjured

lights ir that houes, nor was there any light on the sldo or roof of

the house.  Furchermore, she said that ‘fhere was a black-out ac

of fact widich the jury were called

Upen o reselve, and that deponded on tiw @reditwuithingéS*cf gach

il

witnass., Both police Sfficers spokc of lighte and denicd any black-ocuc

— N PR i 2 PRI [ R BT e b -
at Lhd materiel i, LS AINA 31own §2
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2 bhat night. W2 would have thought that

|,..-_
By
|

E i were the fael that thers was a blzci-out., tha pelica2 would have
Le@uen bound to carry flashlights to enabls them to sae theirn colleagus

conditicn after thoy had alighted from zheir nolice veiicle. We have
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1itcle doubt thaco the respactive varsions

with ecatoenszively by defence counsel bofor.

thiniing chat the jury could have had any difficulty in resolving

Tnis leads us 1o discuss tho idencificacion ovidencs in ite

ertisety. Tht visual identification ovidencs camu from Congtable

scveet lighuing from a distance and ar oavi- lighi closcr to ©he

shooving. Thy applicant and "Jelly™ would have had to pass close by

Lonstabla Bryant to attack the other ascori, A% the time whe

four to five fact disrant. He was able to see the applicasnt's face
Sl i

Lo pm i Joy 1 4 . H O - P - H [2 kPN . i ) el fe rw g S [

L0 Lhres to live minuies in wotal. Tha applicant was not entivaely

& stracger wo hinm although it could nover be said thac he znsw the

appiicant over any significant prricd ner had he sceen him with any

Thig ovidencs could rot howevay wa think, be characterizoc

@5 wWead 80 &3 Lo justify the frial sudge accsding to a no case

n
[
i
Ed
]
!,..
N
m
'3
O
Iat
O
o]
by
4t
6}
(m
3

@mOLion, withdrawing the case as is mandated

by the decision of E. v. Turnbull ;19767 3 All E.R. 5485,

C.o Wibkzer also polnuod to vhe circumstances stabod by

Constable Bryant as to the arrival of bho blus Transic van at

[
3
’-
¥
Y

Ringston Public Hospival. wWich al respact to counsel, wo have noc

DEen oa

L*r
o
'_ -

LE Lo appreciate tho importancs of obis

atter. QOther

1

Wltnesses spoks to the arrival of the vehicle at the hospital, viz
Sergant Thompsen, Valancz James and ihe fact was corroborated by he
ap >licant

Finally he said thatv there was evidonce given by Constablsa

Zryant regarvding tho nunber of tzips hs made to the hospital, Agai

l«

_ - n S, i~ - ) . -y o~ - R g
WEkoars not attracted by this argument. The guestion for +he ory
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was whethay thls cofficer nzd seen a blue Transit van enter the
hospitzl premises and as precipitately depart. There was ample

evidencs ‘n suprort Clererf. Heithar cunmelatively ner individually

Az ilads ground deals as well with "everyvrhing that took
place”, w. thinr it mislv o consider the trial itself. éhere was a
grounid Iiled relating to thoe trial judgs's conduct of the trial which
counsel prudently abandened. It is abundantly clear to us that both
counsel below but particularly Mr. Witter embarked on a deliberate
and calculated course of time'wasting by friveolous objections, pro-
longed and prolixfcross-exam;nétion and grave discourtesy to the
Court.. The learnéd judge adjourned on many occasions to have a talk
with counsel to sce whether counsel ﬁould conduct themselves in a
more seeming manner, but to little avail. It was plain that the
trial judge was lovathe to invoke his powers to punish for Contempt of
Couri having regard to the nature of the casc. It was a thoroughly
unbecoming and demeaning performance on the:part of defence counsel.
It unduly prelonged the trial and could not have beep calculated to
enhance the jury's appreciation of the real issueérto be determined by
them, The.facts of the casge were mexcifuily short however, and
uncomplicated. We think that the trial judge acted perfectly, fairly
and correctly in suggesting to the jury that they should not visit
the sins of the upplicant's attorneys on their client. At p. 855

he issued the following caveat:

"How, you will recall eariier during
the trial I have criticized the wonduct
of both Mr. Witter firstly and lavte.
Fr. Mcrous. That is my right. Uuvt I

must urge. you that even if you aisapprove
of the way the lawyers: for-the accused

man have behaved, you must not fry him.

in their fat. You musi not nolid it against
the accused. You must base your verdict
not on how you feel towards anybody but
purely-on the law which I give ycu and on
the evidence which you have heard, the
facts which you find having applied the

law I give you."
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These wore wise words and very necessary having regard to the course
of thé¥¥rial. ‘

r. Maceulsy 0.C. having abandoned greund 10 argued the
remalning greounds vis., 1, 9 and 11 which ceontained some arguable
points,  Thev waire zrguad together. In the first ground, criticism
was directed at the ti’al judge's directicns as to visual identifi-
cation. Specifically it was sald that they were inadeguate in the
fellowing particulars:

They:

“{a) did not sufficiently adhare to the
guidelines laid down in R. Turnbull
& Ors. (1977) 1 OB 224, R. V.

Qliver Whylie, (1978) 25 Wik 430 and
R. v. Junior Reid & Ors. (1988) 3 WLR;

(b} did not analyse the evidence in the
case and relate it to the guidelines
and/or issues fairly arising on the
@vidence; nor did he identify and
attach due significance to the material
weaknesses in the relevant evidence, and

{c) the analogies given were, in the circun-
stances of the case, unlikely suffi-
ciently to have assisted the jury in
appreciating the danggls of actlng on tihis
type of evidence

Grounda 9:

"{a) The learned trial judge erred in law by
admitting the documentary evidence con-
cerning Quesiions and BARSWErs allegedly

pu+ and given by the Applicant.

{b) In the alternative, the léarnced judge

' was 1n breach of the memory refreshing
rule hy admitting oral evidence (which ise
assum=ad for the “urpoub of this ground)
from thwe prosacution WLtpcss, Sergeant
Ivanhoe Thonps—q, concerning Quastions. and
answers put to and given by Applicant in
the ebsence of any request by him teo
refresh his memory from the dcocumented
Cuestions and Answers.

{c) The learned trial judge substantially
directed the jury to consider evidence in
S(a) above, aleng with other evidence
given at the trial in order to support the
identification of the applicant. This
directicn brought into reliet, the inadmiss-
ible evidence and gave it prominence. The
result was that it could not be said that



kst

"improper admission of such evidency,
wihere the rest of evidence was
mexely circumstantial, did not pro-
beoly turn the scale against tho

i "
Erplioant,

Ground 11 challenged the judge's ruling that there was a

case bt answasr,

3

Mr. Mazawla: ¢.C. dontehded that there were three aspectg

ne nature of tho

to the Crown's casc to be considered, viz. (i) @
identification evidencs, {:i) the evidence of the sindrlarity in blood-

grouplng betwaen Lhc appl*cantf”-and that found on natﬂrﬂal recovered

from Lhe arga of the shooting and‘(ill) the documen; thn Lh@ questions
and answcis admin%stered to the applicant.

We have ;lready consldered the identification evidence of the
sole eye-witness and neeid say'ﬁéthing further to that which we have
already statzd. e would add-that there was other evidence in the
case which supported the visual identification evidence. There was
evidence of the events at the hospital regarding the Transic van. That

van was traced to the P.il.P. Headyuarters where the injured man with

a gunshot wound was examined by a doctor. Then it reached the

Univesity Hospital where the injured man was identified by the eye-
witness as the applicant. The matching blocod-grouping of applicant
and the material on which blood was spill&d were circumstantial
aVidence, which with other factors could lead to the conclusion that
the injured applicant bled at the scene of the shooting and thus put
him on the scene. Taken by itself, sach piece of evidence peinted no-
wheré specifically but that iz iho naturc of cirﬁuns:mntial evidence,.
It is the cumulative - effect of thn evidende which Jives it cogency.
&% to the document cont8ining the guestic—s and answers,
Mr., Macaulay.sald its adnission was guestionable, becausé it was not
the best evidence. There wera, he said, special rules governing
signed documents. He put his arqument in this way::if such a
document is to be used to the prejudice of an accused persen, evidence

must be led that he acknowledged the record. Such anfg?kﬁﬁwlédgﬂﬁépt
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In this connection there is one matter which we should
mention., Thers was evidence that Constakle Bryant pointed out the
applicant at the University Hospital as the man who had shot his
celieagae. The trial judge characterized that identification as
"not e best, iis improper.” We doubt very much that there are
many judges who weald view this identification in that light. It
seens o us perfactly rcecasonable and sensible for the police
promptly te check hospitals to see if an injured man had sought
medical assistance. We would regard this as efficient police
investigation,‘and hardly a cause for pejorative comments as were
in fact made. Howsoever that may be, it cannot be prayed in aid
by the defence éeeing that any such remarks were in their favour.

This leads us naturally to consider the criticism levelled

o at the direcdtions on vistudl identification as set out in ground 1.
“ This can best be done by gquoting from the summing-up. In the
prefatory stages (at p. 879) the trial judge identified the crucial

issue in tHis cdsée:

"

... And as counsel have told you, in

this case the real issue, the live

issue is, was it this man who murdered

Constable Jackson.”™ :

Then at p. 582, he underlines the issue:

“hNow, Mr. Foreman and Members of the

-, Jury, the resal issue hgre Is identity;

‘ is this the man. For on the evidence
which you have heard to my mind there
ig nt gnestion of sclf-defence, no
guestion of provocation, so the real
issue is it this man orfsomebodv else.
50, we have to look in some detail at
the whole circumstances, evidendce of
light., evidance of opportunity to view.
him and so on, to see the person who
kEilled, so that you can then decide
whether it's this man oxr not.”™

.

At pp. 914-315 the trial judge gave the appropriate warning

in terms of R. v. Whylie (supra); R. v. Turnbull (supra); Junior

Reid v, R. (supra):



'y,

“in fthis cass, the question of identifi-
cation of the accused is a very live
issue, I mMust warn vou, thercfore,

: Hembers of +the Jory, and
B0 now, that vou agproach

R

a O Withess might
Vi zral witnoesses,
Is gingle witnoss
ids cation., A mis-
& mistake if it is made
all that its the

human beings that many

are guick to admit their
son as they become aware
also possibie that a per-—
Y witness who makes posi-
tive identification may be mistaken and
not be aware of his mistake. 5o what
matters here 1s the quality of the
evidencs and, Mr. Foreman and Members
of the Jury, in order to delermine the
quality and cogency of the idencification;
you should have full regard fo all the
Clroumstances surrcunding the identifica-
tion.*

Bgtween p

o

o]

- 515-224 he discussa2d with tha jury the guestions
of opportunity of viewing the aseailant by Constable Bryant, the
lighting, the physical conditions 2xisting at the time. He put it

this ways:

"How, you have to consider firstly the
opportunicy te which the witnass
Cenztable Bryant had of viewing the
person. boecondly, was the narson known

m befors the date of the shooring.
so, for what period and in whar
cumstances. Thirdly, physical con-
rion existing at the time of ths

3 o the place,
cbsteuction, 1f any
sial peculiaritd

3 o
for remembaring bim,
betwsen the datve oFf ¢
by Zims »f identificax
under which identificar
and any spacial woaknos
ification evidencs. ard

o
C

dence wiich can support
Lication evidenca.”

after p. %24 - "The olbor evidence BUDROrTing
In our view, the learned +rial Judge approached

1is tesk fully cognizant that identification evidencs foll invo &

af.

i

speclal genre and reguired egpecially caraful treatment. He carried

'
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out hiz tosk with admirabls clatrity an@ thoroughness. All the factcrs

suggested ir R, v. Whylie (supra) and R. v. Turnbull (supra) received
hiz attertion! MHe gave graphic personal expariences which we think,
cleariy foctzsed thae jurv's atbtention on the possibility of mistake
even by hrarsgt witnossos., It should be ‘noted that from the tenor of
the cross~exaw' waticry f “he eve-witness, it was being suggested that
he was honestly mistaken. We did not think it was being suggested
that the witness was deliberately lying. The omissions suggested in
the ground of appeal are wholly misconceived. We do not think that
the summing-up can be faulted on the basis of any of the matters
raised in ground 1.
Before parting with this case we would call attention to some

I expressions of Sir John Megaw which we venture to think might in future
be helpful to counszl in relation to the conduct of appeals.

"Both counsel presented their respective

arguments, I thought, with complete ,

fairness, admirable clarity, thorough-

nass without prolixity, and with firm

resistance of any temptation to take

bad points or to overstress the signi-

ficance of marginal poinis,® per Sir

John Megaw in Guilfoyle v, Home Office
{19811 1 All E.R. 043 at p. S48,

We havsz ﬁémonstrated that there was no merit in any of the
fourteen grounds of appeal. In the result, the application for leave

to appeal is refused.




