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CAREY, J.A.:

These appellantsz and another youth Duke Dawson
fwho has not apnealed) were convicted in the High Court
Division of the Cun Court held at Black River in
%t. Elizabeth on lst Decenber iast hefore Thechalds, J.,
nitting alone, on an indictment which charged them jointly
for illegal possession of a firearm and indivicdually for
rape., They were each sentenced to concurrent terms of 5
vaass imprisonment at harxd labour.

The matter came hefore the Court by leave of the
single judge who stated that it was unclear whét standard of
proof was applied by the learned trial judge in his adjudica-

tion at the trial of the appellants.
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The victim of this crime, a school girl aged
about 15 years, related that on 6th June, 1988 she lived at
a district called Thornton in St. Elizabeth with a liiss C.
On that night she was staying by a cousin becauze she was
afraid to go home alone. While she was preparing to go to
bed, she recognised the voice of one of the co-~accused,
Duke Dawson, who was ihdicating that Miss C wished her to
come home. fhe did so accompaﬁied by Duke Dawson and

{ton Stewart. Dawson, as indeed another youth, Cyan Joseph

w>»re known to her. They both stayed at the same house as she

did and slept on a bed in her room. Uton Stewart was a
neighbour. After her arrival, she retired to bed. Later
that night she was awakened by one Carl to find the hack door
open. Carl was armed with 2 firearm. He orxdered her outside
anl into some bushes where he raped her. Five pergons came
from a breadfruit trec by her head and proceeded in turn to
be intimate with her. The five persons were these applicants
and Dawson., By the time she returned, it was 2:00 a.m. She
made no report of this secemingly traumatic experience to her
guardian whom she admitted was asleep in the housz. Although
she saw Carl on the following day while she was in the
conpany of friends, she neglected to tell them of it, although
she fid intimate that he had held a qun on her. She also
admitted that after she get up next morning, she conversed
*7ith Dawson and Cyan Joseph quite normally.

The applicants each made an unsworn statement,
the effect of which was they were all at Stewart’s house
studying for an examination when Carl Robinson ahd 11S came up.
Carl called them all out on the road and on the pretext of
showing them something pointed to an open lot opposite
Stewart's home. After they had gone a chain, Carl pulled a

gun and advised them that this was a hold-up. IS was ordered
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to lie on the ground and remove her under-clothza. He then
required of M3 in rather vulcar terms if she had any vaginal
infection to which she demurred. MNext he ordered Cyan Joseph,
Nuke Dawson and Corey Fredanksy to have sexual intercourse
vithh her but although each wrent up to MS none of them were
intimate with her. They were all ordered away under threat of
death and having their house burnt down. He added for good
rieasure that he would therz moke good his escapa. They all
did as they were bidin,leaving Carl and MS.

The lecarned juwlgz was not unmindful of the curious
tale told by the victim, and addressed that aépect in this

vay in his summation. HBe began by properly reminding himself

Kot

o7 the dangers of acting on the evidence of a young person,

and said at pages 74-7%:

M eeoeeoo, and it is a fact that a young
person's imagination is prone to run

away with them, and for this reason I
myself directed what I would regard as
certain very searching questions to the
complainant. I asked her in particular
about the door, the lock on the door,

and other aspects of her casge about which
she was cross~examined by defence counsel,
and it is my view that the eyplanation
which che gave as to certain nysterious
or strange aspects of her behaviour is on
balanc2 acceptable, and I accept it."

Shortly after that, he said this -~

"I accept her explanation in relaticen to

the encounter with Carl when she told

Bobby that, 'This is the man that held

me up with the gun’, but she never said

that, "this is the man that rapcd me’,

But in any event, Carl is not the man on
trial for rape or any offcnce in this

court, it is these five men, and when I
consider the overall effect of her evidence
and weigh what she has said in the same

scale in which I weigh the unsworn statements
made by the five accused, then I have no
hesitation whatever on balance, in saying
that I accept the evidence of the complainant
in the material particular, that is, that on
the nicht of the 6th of June this year these
five accused persons had sexual intercourse
with her without her consent.”
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In the context in which thes¢ words appear, the lcarned trial
judge was considering the credit of MS in determining whether

her story was worthy of credence. ﬁe accepted her story having

agssesged the circumstances on a balance of probabilities. 1In

doing s9, we thiﬁkzhe.wagvprofouﬁdly in error, a conclusion
which, we think, to be irresistiBle in the light of what he
said not once but choose to repeat.
For a criminal charge to succeed, tha tribunal,
thether judge or jury, must be satisfied so that it feels sure
that the prosecution witnegss is to be believed. The onus in
the prosecution of a criminal case is a much higher standard
than :"the. civil standard of "on the balance of probabilities™.

Lox<d Sankey in Woolmington v. D.P.P. [1935] A.C. 462 at pages

451-482 made the following well-known observations which we
feecl constrained to rapeat:

"Throughout the web of the Englich
Criminal Law one golden thread is
always to be seen, that it is the
duty of the prosecution to prove
the prisoner’s guilt suvbject %o
what I have already said as to the
defenc: of insanity and suhject also
to any statutory exception. If, at the
end of and on the whole of the case,
there is 2 reasonable doubt, created by
the evidence given by either the
prosacution or the prisoner, as to
whether the prisoner killed the deceased
with a malicious intention, the rrosecu-
tion nee not made out the case and the
prisoner is entitled to an acguittal.
Mo maiter what the cbarge or where the
trizl, the principle that the prosecution
musi: preve the guilt of the prisoner is
nart of the common law of England and no
attawmpt to whittle it down car ke
entertained.”

proof of sexual intercourse without her consent which depended
wholly on the credence given to the victim's evidence, was a
material particular an¢! we rehearse the learned trial judge's

own words that -
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rhe prosecution was okliged

eesasoess I accept the evidence of

the noipleainant in the matexrinl
particular, that is, that on the

night of the 6th of June thig vear

thesa five accused persons nadl sexual
intercourge with her without har consent.”

to prove that particular to the

suan’lard enunciated ahova. The prosecution failed to do so

~nd the consequence must e that the conviction cannot stand.

vle add that lezruod covnsel for the Crowa, on

tion, conceded. agz we think, properly, thot she could

not support the convicticn. It is not inapt to observe that

the story of the victim: was somewhat incredille.

For these reasonz, we allowed the appezl, ruashed

the convictions and set agide the sentences. ile directed that

verdicts and judgments of acquittal be entered.

2s Duke Dawson had not applied for leave to appeal,

e augrested to Mr., Chncl that he act on behalf of that young

T4

man ©o secure his releasoe.




