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Finally, we are clearly of the cpinicn that there was
abgolucely nothing wrong with the procedure used to idencify the

rel

o
e,
o

H

Q

o

=

o3

o

s

Y

o

ry
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b

Y

L]
o

sec to stand on the parade. The guide-
lines referred tc by counsel anticipaite a situation in which the

k.

v submits himself o stand on a parade. In the

==t

suspect vaoluntardl

crrcoumscances of this casze, 1f Sergeant Barrett and Michasl Fraser

P)

xe to be believed, there was no other course open to the officer
but to do a group identification. 3ignificantly, the English
Police and Criminal Evidence Act 1954 Code D 2 4 of the codes

¢f practice approved by the Home Secretary recommends the very
procedure Ifollowed by Sergeant Barrett im tiils case., ESee para.
14-4 43rd Bdition of krxchbold, Criminal Fleading Bvidence and
Practice.

We cannot agree witn counsel's cbservation that the circum-
stances of the identification were difficult so as to wake it
unsafe to leave the issue to the jury. This was not a fleeting
glance case and it must be borne in mind that Fraser knew the

applicant before, Fraser said he viewed the applicants from a

5:15 p.m. He saw the applicants approaching hin from some
distance coming down the nill. The wmsn passed within a yard from
where he was positioned. As they were passing him he looked ac
them, Further, he 1g recorded as saying:

"I of hiw 3ir. Bvery parc

of them I saw. I see him face, back.

I see svery partc of him face, every pari,

foot and back, every where of them.”
For what it iz worth, the witness also sald that he viewed ths

1 judge is only reqguired o withdraw the case from the jury
"when in his judgment the guality of the identifying evidence is
pocr, as for exzemple when 1t depends solsly onr a fleeting glance

or on a longer cbservaticn made in difficult circumstances” per

Lord Widgery, T.J. in R. ¥. PTurnbull {15771 1 {.B. 224. Ccoke, J.,

and we agrae with him, obvicusly formed the view that the circum-



thus warranting its witharawal from the consideration of the jury.

pe

Ground 3 (Hansonjs

"That the evidence of idenvification
against the applicant was wealk in thats
(1) in the very wordés of the learned

‘“1¢1 ﬂudgﬁ the identification of
im by the witnesses Crooks and
F 0

an
raser on the 13th COcticker 199
as of no value axw all and should
not be given any weight by Ll
ury (see page 123)

thhat both Crocks and Fraser failed
to inform the polics cthat they
knew the applicant bsfore nor did
they give any descriptiocn to them
iR circumstances whexe it was the
most natural and obvicus thing to
do

said to have gone bey@na confront~-

in the light of all the above and the dif-

ficult civcumstances in which the identi-

ficatlion was m dc the caseg anlp&L him

s Lehdrawn from the jury.”

We have already referred cto the civcuwastances under which

=

ithe applicants were viewed by the identifying witnesses., Having
examined the cilrcumstances, we have concluded that they could not
be categorised az difficult. The issue as to whether or not
Hanson was implicated was noit lefi to ke determined on the basis

(781

cf the identificacion of him by the wiinesses on the parade which

vas held on the 13th Ocicber, 19%0. The judge in unmistakable

having him-~

i
[}
<
™
0.
0]
=]
Q
O

2 o [ m o~ o Loe T L O T e o~ o o A sy
cerms direcced the jury to disvegard that

self concluded that it was useless., Lt isg difficult teo understand

p)

the complaint that in so holding, the identification evidence was
weakened ¢o the point which reguired withdrawal of the issue Ifrom
the jury. The submission looses sight of the fact that the issue
was really ons of recogniition. TFraser, upcn waose testimony the

complicity ©of the applicant was to be sstablished, knew him prior

tc the incidenit, The judge was clearly of the view that Fraser.

ng identified ihe applicant immediately following the inci-

dent, the subseguent identificaticn parade was of no assistance
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in determining the accuracy of Fraser‘s identification of the
applicant. The judge in so holding oughti not to be understood
as conceding that the identification svidence was weak.

The complaint concerxning the failurs of the witnesses to

inform the police that they knew the applicant before or to give

9

ny description To the police has already been addressed in

uagment and we f£ind it unnecessary, even ior the purpcse of

We are fixmly of the view that the learned trial judge
was eminencly cocrrect in leaving the issue of identification of
the applicant to be resolved by cthe jury. The quality of the
identificatcion evidence reguired 1z,

For the reascns set out herein, we refunsed the applications
foxr leave to appeal.

The circumstances undexr which the execution of Coke took
place constrain us to classify the killing as non-capical murder
in accordance with section 2{3) of the Offences againsf ihe Pexson

Act. In the result, we have set aside the sentences of death
imposed by the court below and substituted therefcr sentences of
1ife impriscament in respect of eaci accused. Pursuant ©Q
section 3a(2}, we recommend that the applicant Smellie wha fired
the fatal shot zhculd serve a pericd of nwenty~-five years befo
becoming eligible foxr parole and in the case of Hanson that he

sexve a pericd of twenty years before eligibility for pavole,

he having playved the minocr role in the comnmission of the offencz.



