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Both applican~s were lnGic~~~ ~n ~be Circuit Cou~~ D~vi-

SlOfi of ct.1.c 1Sun (~(.)UL-~~ c:n. ·::.~·!0 C·O~:lll"'tS ~J£ z·:.fiLJ .. ;_·.Qe:: li e;.:-:lSli19 OU1: •'J:C 

·Lile dea·ths of Jt1nJ_c::c Ctrr:.mtJ~ngs ar1d. Gar:E~J_el(.~. CoJ;:.:; C·Yl ~l1e lt)tll dci}l 

f)£ S~p-~eral>erv 1990;- i_i"1 the pa:r.:isl-1 of ~:-~estr{~OJ:.~ela!ldo Tl1ey r..qe~ce 

~rie~ before Cooke, ~-c s~L~lng w~th a jury. .t~.\:. t.l-1.e cJ_ose of 

.·.--:.-,o 
- • .'l...li.~ casr::; for -t~-tE; prc~s~2c-utlorl .Jc.r1e lr£:a.~·lieG. jlldg·c upl1elci a .submis.,.__., 

sian of no ca~a to answer in respect of count l of the ~ndict-

ll1en-'c v ~~Jhicl1 ..cela:C.tSs -:.::.o t.c1e dea-th of Ju.s.J.ic:~.:: C~w-urnJ.ngs u or1 the 

bas~s that the proaec~t2on had faile~ ~o ~~auce any evidence 

't;Jl1.:L.Cll linJ..:::ed ·tl12 applic2Il"t.s 'irJi -c:h ·tlJ.e dc;:.-~~:l·;l C·f Jurlior Ctliru:ni&lgs o 

A verdict of not g~ilty was duly entered ~sainst bo~h applican~s 

eveni:;.ually" 

So v for f)iG.:::pc~£es of tillS api_Jcal [1 -;/~ &~:::e C011ce:cr1ed '')n~J..j' 

~:Ji tl1 ··c..Ile ver~ic:t: o£ guil·t:y' re~cu:crted agai~1st. bo~~r1 applJ .. ~:;ar£-tS ir2 

j:.espect of cot1r~d:. :: c;£ t-::lle ind..i.c·cza.e:tl·t "'r..:c;cc:c£Rillg upo:n. ~.:l-!e deat.~l. c<E 

(~aJ:.~field Co1...:eo hG a consequence of ~hs ~oregoing we need refer 

"'""..!..'· v ~-o "-'-e ~~--,; r'r---~ceo --c.t-' ov--n-·- -;-,-,. C""'"""'" ? __ .::: -'-hp 1' nd."l' ""',-,-,,::.r,-:-_ ... .:. ..l :~.- ~~.-.tl ,.,. ~ V -'-'0..4-~·.J. \... .L •,_. - G.J.l... _.._.. ~_. ~J..:-. .._ - V.L ~J.l- · - ·- ~- ... :..,._.Jl,,;.. ,_-:: 

-, 
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ln tl:-tis .::egc~x-{1 y Dwight Croo~3 7 a witness for ~he pro5a-

cut.lon~ d.esc2.-.;,_]:)es an irtcident:. '0\7l'-llCfl c-ool: place i:n. 111.s field on 

t.l1e 16th d.ay o£ Sep·ter£i.be:t~IJ 1990 9 Vll-llls·t l-it.S ~~lc:ts ill. i1is kr.ut.o 

Bot.h applica:nt.;3 .;::.:_~ri \?ed at. tl:..e J:!Ut a·~ Clpp:.a_-c:.;;~{irnar~elj( 5 ~ 00 p oD:lo 

2.21d. Bmell:ue eD.(JUi~c t3Ll a.s t.c. rcf1e \-..Y]lereaj0·:J.Ut .. S of Denver. He 

l e::ei V·e<i ce~L-·tai:~1 5 .. x:~fcirRa·tlOXl cor1cernin·9 De.r.:.vtr b11:t "Jas llliorli~ed 

·i:lla L Denva£ f s b<~.>o·C.~fl·S~:: ·7 ';".:{lie decea.~;e;J e}tlr!:..-~7C :Ctlilrrf~ll1g:s r; 'V-IOtll~ be 

re£urn~ng to ~he hut shortly. Afcer a ~ai~ ot about ~alf an 

~our Jun~or re~u=ned. Both appllcan~s lsfL ~he hu~ alo~g with 

J·~nlol: o some~lDG aftGr thelr departu~e g~nshot~ \,Je.r·e l1.eard c 

bo-t.Il a.ppllcar:rl:I:3 ;~!e:c:-~i:: see:n. I·unni~g rJ.o\1~1 a. -~:.~-;;.~c}L.. eacr?. ct:r:L.ted vJi c.ll 

..:J~ fir·earlao The applicant Smellie was he2~6 ~c say ~ha~ Junior 

t.iad flllic}~ed :sl'lo·;_:s o .. f-'~er l1.i1rru~ ~~~rj,ej:_:·e,J.f>~~l1 -~I~e c:ecease~.i 

Ga:r·field Cokca. s.a.J_C4 0 l:jt:;'l:;.a;: }"OU sey· J~J.:n.ioJ~~ se;{ or ~~~llat ~·ou se;r"T 

Junior do?", words ~c ~hat effec~. S_j,rtclli·e .:tllel"l saidv 110 ill'1.at 

you loo}'.:ing a:!: me fah bc·y'" and t!:len a£1o·c: Garfield. Cokec CoJ:~e 

l1a-rvi11g beer! sl1.c.n:. 9 bc·i:£1. apjplican·~s {/ ~(!~J-:t!~~ .:ire bro~~.::.h.e:t~s u ran off 

in the eirec~io~ of thei~ home. 

H~chael Fra~er, another eyewi~nassr supported the ~es~i-

IC~C·ny of Cr.--ool~S ii'Jl. e;~;TeL·"'j ... ~nCl~t.erial par~.::.~i.Clll~~=·~ o Bot.h applican:cs 

v:er.-e }~11o·~-lr1 ~co (2:.--coL:s c.nd. Frase:c l)Ll()~c t.c:, :.::l1e de:t .. e of tl~e .allege.:J. 

~:~rlcJ .. d~erl~L o 

The ~pplicant Hanson was apprel1e~de6 by ci~lzens anc 

·tal:en t:o c.. sl~c~p ~·"Jll~;::e Fraser ar1d C~rooJ-~s ide:tJ .. \ ... i£ ieC~ lllrrr as cne 

cf ~ne men uho par~icipated ~n ~he facal shoot1ng ot 

Go~:;.:·field Col~e ~ ?211·8 ~.pplicaxi-c Srnell1.e '"~Jas. t:a.~(cn ir1·::o C1J.s·cod~{ 

subseqt:ten·cl}":' c Bcn:h Cl:oc.·k:s anCi Frase:c .:=.L3·0 iderl-cliied. iiar1son 

at an iden~ific&ticn parade held on Oc~ober 13, 1990. 

Crooks -;~·as su.r:uuoned t:o an idencifico,~clon parade on 

October 17, 1990, b1J>: fal.led -co poini: o:1·;: Sr::1ellie, d. J.7l.an vJl.:J.Om 

he purported to k~ow bafore. As a col"":LSe(l~J-Gl1\::e u ·t!1..e J_earlt"J.eci 

-~:cial judge i:.-'1 his Slli~llJ.aC.~on ·to ·tJ:1e =~~1~·~·2{ :J.:~.1:ecte6. ctt.ieJ.Gl "'C() 

disregard col!:!ple-:::;.:;J;~~/ :tlie id.en~t:Lfica:tic~I1 ·s .... v•·id .. er.~ce o£ ~:rooJ~s 

in relation 'co bo·th Ea.nsoE a.nd. Smclli.e o ?!t 120 C:::m'n' s case ac; 
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~o identlfication o£ ~he appl2can~ Eans~~ was left to the jury 

solely on the basis oi FraseL 1 s eviaence that he knew d1e appll-

cant before anri had seen him along with Smellie a~ ~he time when 

Cof~e V'las .sl'lot. c~r1d ~;~l1c~~(. l1e r-Ianson v like Srrt,ellie 0 11I.as ai.~ra.ed ~1i -ch 

a guno 

In :respec·c c·f Smellie; he v,;as iJenclfied. by Fra::::er on i:.he 

30th d.a.y of Oc<cobe.:~·" l990u a:c \-'lha:c Cooke" J" :ce:bs:rred. to o.s c:.n 

au j_JJ.foriaal pc.rad~= t~ ~ ~Ii1at. occu~crea "dO.;~ ·:.:.h:!..s;; Sroell~e refu~ed to 

s~and on an lden~ificatlon paraae which he h~a ~een previously 

j_:nf·or]~~led VJ"ould lJLa\?e l.:J.eerl l1eld on ·~:.l-1at:. da· . .~ ~· l:.:le ar~l!ed himself 

\";·i·t~:l l1lS slop· pail &r1d ·c~ttreacened ·t~_) :e~!i}~YtJ:7 J_t o:r1 an~)( onE:! \ .. Jllo 

.s_·.i:_teit1p"Ced ·co IaaJ~e lt.irt~ st.a.nd. or1 th,e paraGe c Lil ·t.l1e clrctiia;:;·t.ances c 

whils~ he w&s in his cell along w~th o~he~ pe~sons he was pointed 

out by Frase1:: in -i:he presence o£ l'tcs o ,Jo,ycc CaEpbellv a Jus·;:ice 

of the Peace, an& Detective Acting Corporal Gardener. 

D ~· .!... 0 Pa<:J.::i-cia F~t.n Siir·clair Jl a re~yi...s.<:.:.~2r·ed r.·tedical pL·ac·ci~ 

t:.ioner and pcd::nolo9:Ls·t at.t.ached ·to -;:he Govsj:maen1: l-iedJ..cal Labo~ 

rai:ory u performed t:he post. Jilort:e:tn exa.mi:::ca~clon oz:, the body of 

Garfield Coke on Septen~er 28r 1990, and confirmed thaL death 

was due to a gunshot lnJury. The entire l~ft side of the brain 

vias dest.royed, ~ deforhled le~d grey coloured portlon of a bullet 

I0.easllrirlg 9r.tura s:t ·tl1~=: bas~ \ivas fc:>llnd iril ·Cl!e la.c,cL~(;L·ced. brain ·tis;;;ues o 

The defence of each appllcant wa2 ~ha~ of alibi. Eacl1 

said he was not involved ~n the iatal shooting of ths deceased 

a.nci ·tl .... 1at l1e vJ·as r;..c~i: in t:.l1e bllSll 3..~~ L~r111c~:·:.~, Big~rC.\(.)d.S a·t. t:.11'2: ra.a·ce...,... 

:cial tili1e c 

Three g=ounds of appeal were file~ 2nd a~gued on behalf 

of each of tne applicantso GJ:."OllTlcis l arld 2 ';;;ere i~.:Sienti_ca.l in 

terms, in respect of each appllcant, 

Ground g 

"That the learned trial Judge 1 s dlrec~lons 
on the crucial matter of Identification 
•~>=- ,~o ':SeC.!...-. inc-~dequai::e in ·::haL he i?_iled~ 

(a) To di~ect the jury that in cases of 
recognition mistakes in recogni~~on 
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even of close relative3 and fr~ends 
a)::-~::: SOifae·ciraes rna.d.'.2: ar1Cl ~ 

{b) to polnt ou~ ~o ~he ju~y a special 
Ida·~:erial -:-Jea~~ness cf ·::.r.i-e ldeil-~J.f:.:..ca

~ion evidence which was ~hat the 
~'l~·cn~J.sses l'levex.- i11foi:.~~E12d -t...he Pol.:tce 
·;:.lAa·;,.:. ·Lt.ev- }-;:ne~r t~l·le a·op]_.i.ca.rrt before ... .'\., •'-

nor qave any description ~o the 
Pcli~ea" -

With respec~ to (a) above, we ref8~ to ths directions of 

the learned trial ju~ge appearing at pages l22 ~o 123 of tl1e 

·c.r ans cr i p·c. ~ 

"Bow, this is a case where ~he ca5e agalnst 
D(Y:::h 
11ess 

D.ccus ·a6 c depe:ild \1il"lc)ll:l· C)T1 t.J:1e cc:r·r ec;:. n..> 

o·f -c:.lle identi:t'icat.lOfl e·\li_~dence v.~·t.:.lch 

tl'1.~:3 CJco~;'Il l1as pll-c before }{CJ-u o I r~ru.s_,n:. 

therefore warn you of the special need for 
caut_on before convicting either accused 
in reliance on ~he eviaence of identiflca-
~ClOD~ o This lS because 1~ is posslble for 
an hon~st witness ~o make a mist~ken iden
~ificaticn. There have been wroLgful con
victions in the past, as a ~esult of such 
mist~:e, and a~ apparently convLnclng wit
ness ca11 be ~rtis -::.a}~ez1 c So c;,2zl a. Ji.ll.iu.lbe:Jc of 
a~~pc;.:cel1"Cly con~~incii1g ~-JJ... Ci1:S3;~ o Tt~o~38 aJce 
IJ.Y s;2ll8ral directions t>~ yotl J.r.~ l,3.\fl 0 

.do~-'7 !l in. ~c~sspect of ·1.::t1e ·S\Ti.ierlcc of lCieJ1-t.i~ 
£ic;a_-;_:ioi3. as ~:-_ri\.ren by C.l.~ool~s :- t.ll.&\: v1as t.£.t,~ 

£irs·~.: -;Jj_tl1ess calledu :L·c Lla:{ ""Q';·ell f:)e t:ll&t. 
y~':.iu ~,;~~r:i.ll f.in~d ~\J.is evi.derJ.ce fa~..,: g £a:c froz~·i 
cm:..vir-icing, Ee t.old. you hu,; he had seen 
3m·elli~: ·::hree tir~-~es ~.:J~1e pre-,J.ic~.J.s \:·7ee};:. o 

'T'h,.,-,,~ ·i _:oc, ~-1.-,p '•'f""""'l·· n;-.=>,...,r->d_-i-ng ·,'·}-.r-, ~u·.-..dc·r1V _,_..:..~~. __ --""-"' .-i.:~.,._ !16 -~"-'., .. :=-~- --·- ~ _..,.<.~ .......... J,.:;,. -.i:. 

befoj:.-2 -tt!e sl~ooting n }le t:.,Jl0. =iOU ilO~"i lle 
t.a.ll:.ed \:·.::·i t.l1 -~litel~L, Fie cor;.·\--rel:' :.:;·2-C:. v t.:.e ~ot:. 

ur: C1I1.d l-;:~~ sat do~lnc l1o·v:~ l1e saw ·tt1ent. 
c0z,n:n9 off ·clJ.e !nllo Ye:;c." c;, norrt . .h la·ter~ 
or.1 -~1:-H~ 17~:11 of Oc\:obe:c l.'l l1e :9{_:~iiJ:~ed ou·c 
·tl'"'le ~.-;:cc.!~!.1g pe~-sol'"l 011 -~rile pa~,a.Cl,2;) l-ie said 
the zeason for so doing, was that he was 
nervous," 

I c is pc:~te:c.n:.ly clear "'cha i:. the lea.:::ned. tL·ial jud.g·e i.n 

making reference to Crook 1 s failure to identify Smellie on the 

parade held on Oc·i:.:.:Jbe:;:: l7 v 1990 8 a man. ;;hoitl he had L:nown before 

and a vJi t~ness tr7li·ose ·c..estiH10llY he 1-J.a.d ill.\7j_t:.·sd tt1ern to d:t.sregarcl 

as t.o iden-ci}:icat:.icm" ~;vas bringing- hol<1e ",.:.o t:.he H:,ind of ·;::ha ju:cy 

tl1at e\r~elt a ·v7i·tr1css c:c ~"Ji Lnes,se3 -:~ql1o _f:raz:-pol~t ~.:o }~nO'";d so1neone 

prior ~o an incident could be mis~ake~ ~~ ~heir recogn1tion of 

Sl:tch a J::.)erson'" 

PoCo 1-~ppeal i~&.J o 

Ir1 £1--nthony .Ashl->Iood e·t a.1 vs.. The Queen ( unrepoL-·~-ed.} 

..,, -~ /(''; J 
,;;,; J... :~: -!.... delivered .t~p.r il ')0 

,_.J ~I l993r; Lord Lowryc deli--

ve):li-:.t·g -::.l1e opinicf;i ·:)£ the L3oard.u enl]Jl-.t.Ele:j_sed 6 
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uo o o ~ :..:.t1.a~~..:. ~ .. ~Jr.tel1 a ge11e:ral vlaJ:-Ilii.-.r.g OI! iC.en·t.i
f:Lca:tir:;:n. evidence ~has -"co be gi~..,~8n;- it is 
·che p:::in,;:;iple 'ilhich is para.~·aoLlnt. and not: 
a p.:..::ecise verbal forLmla o The essen-c..J:.al 
;,1eeO.. is -'c.o convey to t:.be :lu:~-y in clear 
·c.s:j:ms hou careful ·thev rnus·t. be vvhen con-
-" rce·-··; -,.., ... o·F~ ;:, -,..,~e of· ~ .-oe.,., ·- -: -=~ c~ "- 1 O""' "'-,.,..::• CJJ...U ~-'-!.t~ .._ :;.L.......,CJ.J.\, _....~ :.•'~-'!....1..._:_ a..r__~ J....A aJ..ii.<-li. 

l1.CfV·J ea;3y :L~c. is. f;o:c a21 hoi'les·t ·~;j·j_·tness to 

make a r"1ista1·;:e. even ~;;hen pu~~por·:::.ing -c.o 
recognize sorae one who is ccL:·:::c:uiy knm;n 
t.o ll.irJ. 0 n 

~:Je. are sat:.lsiieQ ·t.tJtat. Cii:cectio:n.s set ou.:.; a£-ove adeq:u.a:cel}! .. l!le·ac 

·tlle requirer1-1er.:::!:s s·cat:eC. by LoJcd Lo-r;J:C~{ o 

i--..- ~- i ,., 
-L'-"~ii;;!~~ 

i-J.s to. paJ:a·grapti {b) of ·::tt..lS gro:J..n~:.v it :t..s pL~ere:1iseO. or-1 t.l-ie 

of spec:ula·cion o There is no~ one :; ot: oz· -tittle O ,F .... e"Vld.\~nce 

t.o st:tppo:cp:.:. \:.i1is c-·:jrnplairrt c Indeedc this matter was never canvassed 

2.-c the tJ~·lal o I:4r.:-:_l:~:.:: p::A_r·-cicula:cl:z·· i11 ·Cl'le ca.se of Hanson "'ch.e ~"Ii·c11eE~ses 

'i~·ould i'lo-c l"la"\t"'"e t1ca.d a c:t1arice ·co ·cell cll,e J?C·lice thaJ: -tl-.teJ:7 kl1.e\ll 

Hanson or give a desc~~ptlon of him as Hansen was apprehended 

by ci -c.izens and n::~·o'llghi: to ·the -.;,vh:ne:sses c:·t -~he shop prior- -c.o 

any repor·c. :Oeing rnade t.o t.kle poL:.ce o 

Ti~is (j::~c:Inc1l7 -~~11e:cefore u fa.ils j_n !cha·t it lac~~s 1n.erl.·L. o 

Ground 2~ 

l!urillat:. _.~l1.e learned t.rial jud9·~?; us speclflc 
di:cect.i_orl as .;~o l1.0\V ·t:o.E:}'' stlC·t.::.ld ·t~[e.stt:. 
tl1e e\ridel!ce agains·t or g·i veJ:J_ b}' ·~~~1e 
IlppJLicc~r;.-t (see Deg·J ... n:r.ting of lCLS"i. pc~:;c·a-

graph of page 155 to enu of f2rst para
graph CJf page 156) '"as Llconple·te and 
as a consequence mus~ have conveye~ tc 
tha Jury t~e 2nco~rect legal posltlon 
iri t.h;;.!·t l".ie. f2~iled -L:.o 5..lso a..~~~:: .. ect: ~~heru 

~hat not only should ~hey ~~ea~ the 
avidence against or for each applican~ 
sepa~a~ely but that they can on that 
evidence acquit one applica~~ and con
vict ~he otheroR 

With all respect to learnGd counsel for the applicants, 

this ground is w~olly misconceivedo "I'he evidence relied on by 

t:.he Crown in r:sspec'i::. of each accused 1/Jas. ident:'Lflcat:ion evidence., 

The learned jl:i.i.l'::}e d.eah:. 'i.Ji'!:h ·c.he evld,~nce ag·a.inst. each separa·:::.ely 

pointing out to the jury such evidence a2 existed against eacho 

Tt!e allbi evlael1Cte !."Jf eacJ:1 accused -:;JaB also p<;lnted ou·t to the 

ju.j,_.-y separately o 'l'here 'Iivas absolu:cely D.o chance of ·the ju:cy 

using the evidence against one applican~ ~o convict the o~her. 

Z t r,ms ·c be bo.:.::-ne :;_ill :mi:ncl ·chat. a sm,uaing~up is no·c a reci ta:tion o 
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::. Slliu:ming-up must. be tailored. t:.o accord. "'l-·Jj_.-i::h t:.he evidence anO. 

~'lith -'c.he v;ay in 'iJhich ths case is pl·esent.ed c::c. t:.h.e ·c.r iaL, 

This ground also falls as lacki~~ in merit. 

Gro7J.l1d 3 ( Sra~2llie) g 

'I'he complain·f.: in ·:..:his g:r·ouncl is tha."c ·;;.he id.ent.:::..£icati.on 

evidence agai:;:1s·c. c.h:e applicant was 'rlea]c c!.:nd. ought -co :ha.ve been 

wi t.hdravm from ·the consiceration of i:lle jury for t.he follm·J.Lng 

::-easonsg 

{i) the wltness Crocks failed to irian
·~:i£:i I"1i1n cr.t t.l::.e JLden·;:.ificat.iorl 
pa::·c.de even ·tllougli 2-J!.c s.·ta.:ced ·t.f-la-t. 

( ii) 

(ill) 

( iv} 

<: •, 1 "I ~-

[16 K.ne'IH ilJ..m .oei ore u 

that both Crooks an6 Fraser failed 
<~o inforrn <:he pollee "~l1.a~: tll8}'.,. J~11E.~l 
the applicant before nor did they 
give any description ~o them in 
ci:;.:·cuE;s·:c:.ances l.vh.ere i-::. ¥las t:he r.1os-c 
~atural and obvious thing to do~ 

t.he so-called infonC~c:.l parade in 
which the witness Fraser ident~fied 
the applicant did no~ as the learned 
-:.:z·ial jud.ge aCI.mit:s {~;ee ~age 130) 
follow t.he J~;-ui.delines; cE:.Ci. ,,,Jculd no·c 
have been said to be fair~ 

·:.:he difficult. ci:::-cm-~•s·cances in '\,;h.ich 
~c.r1e iO.e:r1tif ica·t.lon ¥Jr~~s It\a,ie o 

The learned ·::rial JUdge expressly" an•.i in language ;;.;hich 

;;.las capable of b'.s:.:::..ng understood by a Ja:-=:-taican jury Q d.irec~ced the 

jury tc complet.ely d.isreg-ard ·the ,;;videnca of Dv<igh~: C:;.:ooks as to 

.i.derit.ifica·C:LOil o Crcc~:;:s g faJ..lure -co id~3IJ:tif~i· S1nellie could l!Ot: c 

per se., impeach ·::he i..den{:.:ifica'cic,n of S:c1ellie by Fra.sm.-. \'Je have 

al::;:eady show:c;. that: -l.:he t::c:J.al jud·:5e highL .. ght.:.ec! ·;.:he i<:ulure of 

C~ooks to identify 2mellie in an effor~ ~o alert ~he jury as ~a 

~c.l'le possibili·t}' :~f a ·\J"Ti-cr.tess or ~].i t.Jn.esse~. ~~l1c~ purport to }~Il.01>l 

some oneu bei?Hj mist.aken as to ·the .:;:_ds.n:~.:~"cy of t.hat person" :::·t: 

rnust be borne ln m:i_;:ad ~::.f;.a<c 8mellie as corur;lici ~cy in tl1.e cx·:~rae v.;a.s 

lef·t to th,a jJC.ry on ·:.:h.e basis of Fr.·ase::- ~ s ,svid.ence and in ·this 

re9ard, Cookeu J. gave cche ju:cy full &l!,d c .. dequa:te direc·.::.ions ~ 

'VJit.h r·espcc·\: ·c.o nu.t-aber ( i1.) -;;;e have t:-ceat.ed ~:.his in dealing 

~·;i ·til g:cound l (b) c 
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Finally, we are clearly of the opinion that there was 

absolutely no-thi:n9 vJ:Cong with t:he procedu:::e used to idern:ify t.he 

applican-c. afte:c he had refused to stand on the paradeo The guide-

lines I:·eferred ·co by counsel an-c.:Lcipat.e a si·tuation in v?hich ·che 

suspect voluntarily submits himself ·to s·tand on a parad.eo In ·the 

circmns tances of ·this caseu lf Sergean·c. Ba.rret:·t and Iv'lichael Fraser 

are ·co be believed, t:here v~as n.o ot:he::- cou:;::.·se open to the officer 

but ·to do a gro;J.p identlfica·cion o ~ignificantly, the English 

Police and Cri.Ir..inal Evidence Act 1984 Code D 2 4 of the codes 

c-f prac·i:ice approved by t.he Home Secret.3.!:y recormr.end.s t:he very 

procedure follm1ed by Sergean.·t BC!.rre·t·c in t.his case o See parao 

14-4 43rd Edi'cion of i""rchboldv Cri:m1.nal ?leading Ev~dence and 

P:i:·act.ice. 

We canno'c agree wid1 counsel o s obse:cvation ·that the circum-

stances of the iden~ification were tiifficult so as to hlake it 

unsafe to leave the issue to the jury. This was not a fleeting 

g-lance case and it. mus"c be borne in mind ·;.:ha:t. Fraser knev-7 t.he 

applicant before~ Fraser sa.:td he vie111ed ·d~e applicant.s from a 

~-·- ·' -.- "[:"'\ .. ~ • ..-, -: ·-.:; ~ .;._~, • ·1---: oL.OOpl.ll'::J .i:-'"-'.:;;-'- , _ _,_on .<..D ·-~2e DUS.d. o The time of day \'>'clS approxiiita·c.ely 

5gl5 PoU1o rie sav; t.he applican·ts approac:t-d .. n~j· hira from some 

distance comlng do~n the hill. The :cr:sn passed ,;i thin a yard from 

where he was positioned. As 'chey \-Jere po.ssing him. he lookea a·c 

Jchem. Fur'che::: e h.e is :ceco:r:·ded as saying g 

ea I sa~··J ·i:i1e wl1ole of llJ_r~l si.;::· o Bvery pare 
of ~~:.tter._l :~ sa.:r.t~,?., I see hi1n fa.ce;· bacl~o 
I see every part of him face~ every part, 
foo·c and back r tVery 1:1here of ;':.hem." 

For vJ.na:c i·t is v;:o:c:::h., ·the 'lr.ri·tness also said t.hat be viewed i:.he 

men fer half an hou:::· o 

].;. judge is only required ·co r;Ji thd::·aii.T t:he case from °Che jury 

00 '.Nhen in his judgment. t.he qualit.y of the iden·i:if:;{ing evidence is 

poor u as for e:;~aiJ.ple ll'ihen it depencis solely on a fleeting glance 

o~· on a longer observation ma.cie J..n difficult circumst:ances" per 

Lord \1-hdgery, CoJa in R. v .. Tu.r:nbu11 [l9TIJ l Q~Bo 22-.:l:o Ccckeu .J o u 

and. vle agr-ee ·wi·th him~ obviously formed ch,:: vie">·l ·that the circurn.-

stances of ~he iden~ifica~ion could not be categorised as poor: 
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·thus warran·ting i·ts .._,,i·thd.:r<::.v<"al fron the conside1:·ation of the jury" 

Ground 3 (Hanson}g 

0 Tha~ the evidence of identification 
again3·:;::. ~che applicant: ''"as vJea};: in thaoc g 

(i) in the very wor~s of the learned 
~rial judge the identification of 
him by ·che witnesses Crooks and 
Fraser on t.he 131::h Oct.obe:r 19 90 
was of no value a~ all and should 
no·c be given any ·~veig-hoc by t.he 
jury (see page 128) 

(ii) 

{iii) 

::hat bo"d1 Crooks and F:caser failed 
to infona -cne police ·chc..t. >chey 
knev-1 ·the applica.n."c before no:r.· diG. 
they give any descript.ion to t:.her.1 
in circwast:at!ces '•vile;.:e i·c. vvas the 
most: nat:.ural and obvious thing to 
do 

the evidence of identification 
against the applicant could not be 
sa..id ·t.o :r.~.ave gone beyond confront.
ation identlfication. 

In ·the ligh"c of all ~he above and ".;:he di£
ficuli: ci::ccumstances .1.n which ·the iden"ci
fica~:ion "~;.'as made the case agains~ him 
should be -v'li thdravm from the jm::y o ~u 

~ve have already referred "CO t.he ci:ccumstances under which 

·the applican-:.:s 1r1e:r:e vie-;;Jed by the iden·tifying witnesses o Having 

examined the ci:ccru:ris:cances 11 ~ge have concluded t.haoc they could not 

be categorised as difficult. 'Ihe issue as t:o vihe·cher o:::- not 

Eanson vias implica:i.:.ed ·was no·•.: lefi.: t.o be det:.ermined on the basis 

of 1.:he ident.ifica·tion of him by U1e ·.-;it.nesses on the parade which 

vms held on the 13t:.ll. oc·tcber p 1990. The judge in uma.ist.akable 

·::.e:cnis di.rec·,:ed t:he jury to disregard that. ev1.dsnce" having hira-

self concluded ·th.:it it:. ~;as usele:ss ~ ~Ct is d:i.fficult. ·to understand 

·the complaint. ·chat. in so holding u the identification evidence was 

Heakened to 'che poin·t v1hich required \•J'i'dld.r:a•,-;ral of the issue from 

·the juryo 'I'he sub;:o.ission looses sight: of ·the fac·t tha'c the issue 

>t-Jas really on·e. of recogni1:ionc Frase;;: il upc.n. 'irJhose tes'cimony the 

complicity of the a.pplicant:. V>Jas t:o be es·:.ablish<=d u knew him p:r· ior 

-e.G ·the incident: o The judge v1as clearly of t.he vievl ·tha·t Frase:-c, 

having .1.dentified ·;;he applicant. i:m:mediat.ely follovdng the inci-

den:tu the subsegue..Tt. id.en·tificatJ.on pa:rade was of no assis·tance 
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J.n det.er:w..ining t:h.e accu.:::-acy of Fraser~ s idelY;:.ification of the 

a..pplicant:. o The judge in so holding ouglT;.: not to be understood 

as conceding ·that. ·th·s icientJ..ficat.io.:i.1. evidence ~:;as v-;eako 

The coruplain·c concerning ~che failure of 'che vvi·tnesses "c.o 

inform the police tr1at. ·they knevJ ·the applicant. before or to give 

any d.escription -::.o ·che police has alrea.Ciy been addressed. in 'chis 

juagment and vle finO. it: unnecessary~" ev·sn ior the purpose of 

eru.phas:l..S c :co l:"epea:t -vih.a:t has already been said" 

Paragraph \ i.::.i) of ·i.:he grow"'"ld vJas abandoned. o 

He are fin;.1.ly cf the vie\';; ·cha1: t.he learned t1.-ial judge 

:,·ms eminen·tly ccrrec1;:: in leaving the issue of .idenJcificat.ion of 

·the. applican;c ·to be resolved by ·che jury Q The quality of the 

identifica~ion evidence required ito 

For t:.h~ .reasons set out herein., 'lr:i'e :cefused "che applications 

for leave to appealo 

The circums·tances w.J.de.r which the execution of Coke took 

place cons·tra.in us ·to class:L.fy the killing as non-capi-c..al murdez· 

in accorda.l1.ce vlit.h sec'cion 2 { 3} of 'che Offences agGt..:;..nst the Pe:cson 

Z":.C°C 0 In the resul·c., v1e have set. aside ·che sen·cences of deat.h 

iru.posed by ·the cour"c below and subsccJ.. ttrted t.hE:re£or sentences of 

life imprisOlliue:ni.: in respect of each accuseclo Pursuant i:o 

sec"cion 3A( 2) c -v-re :cecor.lmend that the applicant. Smellie "vha fired 

d1e fa·tal shot shculd serve a pe:riod of t\1en"cy~five years before 

becoming eligible fo.::.::· pax.·ole and in t.he ca.se of Hanson that: he 

se:cve a period of ·cVJen/cy years before eli9·ibiliJcy fo:.:- paroleu 

he having played t.he :mino:c role in the con-.miss~on of the offence., 
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