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IN THE COURT OF 52TEAL

RESIDEBT EAGISTF“?E*S CRIMINAL APPEAL MO. 73/8%

REFOPE: THE KON MR, SUSTICE WRIGHT, J.A.
- TEE HON. MISS JUSTICE MORGAN, J.A.
THE HON. MR. JUSTICE GORDON, J.A. (bg.)

 VINCE STEWART

Roy Fairclougl for appeliant

Brian Sykes for ithe Crown

Octcber 25, 198% & Februery 14, 13890

GORDCH, J.A. {Ag.l:

The appeliant was convicted by hKor Honour

 Miss J. Straw, n kesident Magistrate foxr St. Jameg, on

February 15, 1982 on an indictment which charged him for

~ robbery with aggravaticn. & second count cn the indict-

ment for malicicus destruction of propeoriy was dismissed.

st the conclusion.of -the hearing of the appesl, we allowed

the appeal, guashed the comviction am entered a verdict

-of ‘acquittal. Ti¢ now place on record cur reasons for

so deing.

whese are the facts on which the conviction is
bascd. The complainant, Zachariah Clarke, 2 $ year old
schocl boy, was ciding his bicycle at Ironshore, St. James
in the area where he lived on &Bth July, 1588 at about

2:30'p.;m. He was set upon by three men and at knife peoint
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voubed of Lis bicyele. in vhe rodbpery the man wivh the knife
cut the complainant on his ﬁéhé, .He claimed that the appel-
lant, whoia he had Xnown fdr cne year, was on of his
assaxlants and th 2t Lhe &pptlldnt rode +he u‘CjclL away. wiile

wite othery Two nen xun ;nto &l ShOIL cutg' sdome. time afterwards,

le3

abouat 3,eu H,n., the boy gaw his Eather, DVLGnscon Claxhke,

dri vlng n;s busuun the. roau,_ln I;JﬁshOLe snd made a repost

'

to hlm. The fathez chen went tOI"FlankLZS to soe if he could

!

find the bicycle”, and thereafrer, in cowpany wich his son,
repovved the matter Lo tile police at Coral Sardens. Later in
the evaning, while driving in Yronshore, he saw ithe appelliant
and sumancned hin. The d@pellant responded and was challenged
with the report. He denied stealing complainanc's bigycle.
He refused te daccompany HMr. Clarke to the police station.
Men from Mr. Clarke’s bus neld the appellant and a scruggle
ensuea guring wihich he chrew a stone which vmashoed the wind-
shield of Mr}.Ciurke“s?busg-:Austranger-v th a muchete in
hond intervened and ihe appellant was released. e then ran
off, chased by men from the bus and by Hu. Clarke Gz yingﬂthe
bus. Létérf.whilu e Clorke woas at the police station, tiw
hppell_nt was taken chere. ihe appellanc denied-the charges
ot roohe oy and malicious destruction of propestys

The ﬁppdllamﬁ; in defence, suid he was at hpme_at

wr

the time Lhe robbery was ulleged to have been committed.  He

laéér left hig home and was on the road when o Clugie
accostéd him avn abouz 6:30 p.m.; and: asked i fg;rhisssqn‘s
bicyéléor The appellant said he knew :nothihg wf the blcycle.
tien From Mr, Clarke®s bus set upon him and beat him with
board and scicks. He was injure@ and bled. & stranger with

& machste inccrvened and backed his assaileoncs off;

My, Clarke chen came @t him with a knitfe and he Look up &

stoneg, thoew it at Mrs Cluvke anc ran. That was how the

damage was cauwsed to the windshield and not deliberately and
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Unprovoked 3t ir. Clarke alleged, In running away he was -
chased by the men from Mr. Clarke's van: Mr.iélarké*f0116Wiﬁg
in the van; he wac backed up by the van and was rescued by~
Mr. Olesema: Mri Clesema took him in his motor car, first to
his parents’® hom@ and then to the police station at Coral

Gardens. He then went to the Cornwall Regiochal Hospital.

where his anurl gere *ruateho Thb following day he went
te a private urctor Lnd ob*alned & di 3 ccrtlf cate, which

was tendered in evidence,

Mr. erarLcl Olescma,_a coﬂnany director, told of
offering prdtec 10n tc the appella;t when he ran to him for
rescue from hen who Vere cha31ng hlmo ie warned the men of

the possibility of thelr being mistaren." ,;: said he questioned

Zachariah who was thers. Zacharial said the ronb"*y took
place in front of the apﬁcilant 5 hoxc angd it was a2 man in
short pants who took his blcycle and not the appbllant.’

M;, Ivanston Clarke and hisg wztncsg danied bcatzrg

re

the appellapt bat the lecarned Recident Mag lstrate found -

“that accused was beatcn by
Fvangton Clarkce and othaers.
Therciors a reasoncble doubt
is raised a2s to whaether
Liccused throew ston2 in self
Gefence 6r Jelabarqtelv
drmaced windshizlé,

the rejected the evidence of Mr. Olosama, the only indépendent

witness, who rescued the appeliant. She said -

. B

“I found Zachariah Clarke to
be a truthful znd credibile
witness. He was not shoken
or confused by cross-~
cxuwlnatlony”

iLe avlﬂcncc dlSClans th“t tha llant 11VLS w;nh
his parento Pna thh compzalnart and nlS futhcr know the‘hii
1°93§?Qn_°¥;t9@ heme of the appellan+ in Ironshore._ The hone
of the anpelltnu WS not VlSlted nor seg ch ; thc po ice.

s-"* kN

When the Comﬁlalh nt spoke to hls fatner of tﬂe 1nc¢dent,
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Mr, Clarke wonc te Flankers inm search ofi the bicycley:then he

went. to -the police station and made 2 report. It was:some
two to three nours later, with. a bus-icad of men on the bus,
that Mr. Clarke sow.the appellant and set upon him. - :

Mr, Fairclough, by leave and without objection,
argued two grounds cf appeal -

“1., . The learned Resident Hagistrate
crred in failing to warn himself of
“4he danger of convicting the accused
the uncorroborated tostimony of a
child of tender years; vin.,. P years
old,
3. The learned Resident Yagistrate
e oxred in failing to apprzciate the .
avidential sionificance of a reject-
ion of the alibi of tbe accused and
wrhuglv concluded that such

ruiection was basis of c.overdict of . i
gquiltsy.”

¥r. Fairclough cenceded that it was not required by statute
that the Resident iagistrate Jdeclare ail the factors she
considered in arriving at a verdict. Section 236 of the

.

Judicature Re:zident Magistrate's Act Joes not require reasons

but fiﬁéihgs-of fzct. nowgver hé submitted, there aré
certain rrinciples wblch aﬁply to the avidence of children

and it is considexr .ﬂ &e rablc tngt it ?uoulﬁ appear that the
gourt was awaxrs of Lhem iﬁhen:tha juﬂge pits with a jury he

r

.uat cxpialn these prlﬁc;ples in his u;rect;nq; to th ﬁury‘

H

1

Llnne a3 Jvcce and iurv 7t should appear that Hc

H

when he sits

Pl

was avare of thew nna ”Dlle themb ,th ev1doncc of tne

complainant mav, in have been - 1ﬂpr sgive but experience

1

has shown that children are sub je te {1} flights of imagina-

2

tion; {2} undue in 1uenwe, {3} cocrcion. The cases, he

submittea,'su po:tgd the nrop051t+o that where there is no

corroboratlve ﬁ,."']l{"f’f’lCL the Fes:.c;em. NNagl trate is under ar'

ODllgmthQ o o a?e early that tqerm is no sach evzdenca

S

and that thc mf¢b“ a h o warned itself; He relled on the

case of R. vt Ciifford Donaldson at al SchC.u. 70 ?3‘”6
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(ﬁﬁfﬁporte&}"delivered July 14, 196B. The conviction for |
raﬁe'fﬁ‘ﬁhié case was Quashed by this Court because the Ju@ge
sittiﬁq'aidne'in the Gun Court &id not gu on record aaLhay;né
warneu nlh ‘=1f of the danger of acting on the qnggg;a?cra;ea

evidencé of ain adult complainant 1n a case of rapeé.

(R. V. Dacres {(4979F 33 wW.i.R. 33).

~ Mr. Sykes in weply referred co R. V. uuance L L984Y ;

in this cagae Lthe Court Df‘ﬂppCdl hald that

3 All B.R. 22

in

where identificatvion was in issue provided the juuge gave
adequated direcctions on it, it was:undesirable for nim o 4o

on to Geal with corroboracion as.it Was likely ©o confuse

gachariah Clarike was sworn after he WasE uxam*ned
on the voire dire o 5y “che Resident Magistrate. ‘“Gbnexally

speaking, children of 10.years and upwards are considered

-old enough o cake tlhie outh whilst those under ¢ are considered

o be too young. There is a grey area in puetween” R. V.
Hayes 119775 2 211 B.li. 288 at page 2S1. The complainant
in this case falls in the gyey area.

it is settled ghace the sworn evidence of a child
will, as & matter of practice, requliw itself co be corro-
boruted. Where & child gilves sworn evidence tne Jury Lwust
be directed that ic is dangerous Lo convict ‘uniess the
ovidence is corsoborated but that they may convict if
convinced che child is telling the truth., The reasons the
warning is necessary are (1) the fallibility of memory and
{%) susceptibility to inflyuence.

The cowplainant is a child ¢f tender years and
his evidence was uncerroboraied but the Resident Magistrate
in her findings did not refer o the desirability for
currcboration nor was chere material in her findings from
which it could be inferred that her mind was adverted to this

reguisaaent.  Section 255 of <he Judicature Resident |
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Magisiratéﬂs act reguires that the Resident Mugistrate gives
a Prief summary of the facts found. It does not require other-
Wise, but the authorities indicate that where the éecisionA(
of the tribunal is -géverned by the application of settled
legal principles‘e,g,, ithe desirabilicy of cur;aboratiqn?r
iv must appwar that tne tribunal's mind was adverted <o ;t -

R. V. Donaldson (supral. -Even if there is & presumption

thact the judge knows the law, there is no presumption as
te its ‘application "he must demenstiave in language that.
doés not require Lo be ¢onstrued that in coming vo the con«

cluzion adverse to the agoused person he acted with the

o

reguisite caution in mind®, per Wright, J.a. in B. v. George

Cafecon €.C.C.A. 77788 (unceported) daved Wovember 30, 1989.
We arc unaware wherhes the Resident Maglstrace
had in miné the reguisice caucvion and: for these reasons

wa Found that the conviciion could not be alluwed to stand.
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