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FORTE, J.A

The applicant was convicted cn the 7th March, 1990 of
the offences of illegal possession of firearm, robbery with
aggravation and wounding with intent, by Bingham, J., sitting in
the High Court Division of the Gun Court. He was sentenced to
terms of imprisonﬁent of ten years, twelve years and ten years
respectively, and the sentences ordered +o run concurrently.

Leave toc appeal having been refused by the single
judge,_the applicant renewed his appeal before us. Avguments
having been heard from his céunselF on the l1lst July, 1591, we
refused his application for leave to appeal. and confirmed the
convictions and sentences. This now is oux promised reasons in
writing fox so doing.

The facts are briefly set out for better understanding
of the complaints made by the applicant. On the 4th June, 1985,
at about £:35 a.m Ralph Douglas was enjoying a peaceful evening

at home with his family sitting in his living-room watching
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television. a sudden noise from the iitchen, created some con-
cern, Lut that concern became real when he heard z male voice
coming from within his house saying "Don't move. Everybody pan
dem face". He turned to find a gun, held by an intruder, point-
ing ‘straight’ at him. Znother man who passed the cone with the
gun, searched the witness and tock his keys from him. Soon
after, vet another man came into the living-room carrying with
him Mr. Beresford Green, a conductor employed to Mr. Douglas who
is the operator of mini buses.

This tnird man who was subseguently identified as the
applicant, came into the room while Mr., Douglas was lying on the
floor and at thet time the gun man “stamped" him in his face
saying "¥ey the money, bwoy?" e informed them that he had given
the money o his common-law wife who was then also lying on the
floor in the living-roomn.

‘e applicant then said *Gi me the monsy, g=2l;: a xill
off the whole a conoo in yah tomight. Whole a ocnoo a dead
tonight.” EHe took up Mr. Douglas® eleven month old baby. helad
& knife to her throat and threatened to slit the throat if he was
not told the whereabouts of the money. Mr, Douglas then told his
wife, Carol Francis, to give them the money so thzt they woula leave.
Miss Francis went with the applicant inte the bedroom where she
gave him the money referred to by Mr. Douglas. However, under
the threat of a knife, she showed the applicant the whereabocuts
of other sums of money which she had in the room; the applicant
helped himself t¢ these sums of money alsc. When he returned
to the living-room, the applicant and the other men took the com-
plainant Douglas to the children’s room where they harassed him,
asking him fc: more money. During this process, the applicant
cut him over his left eye and in his abodomen. He then went

back into Louglas' bedroom ransacked it,; then returned to
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the living-rocm. Somehcw, Douglas managed to escape through a

bedroom window, bhut in that process was shot in his right leg

Ly one of the men. Hevertheless; he was able to get away and

to go to the Chapelton FPolice Station where he made a report.

£fter Douglas had made his escape, the men left taking with them

an amplifier, one equalizer, one toaster, articles of clething

and a travel-bag. The applicant was subsequently arrested, and

Placed on an identification parade where he was identified by

Douglas and Francis.

Before us, Mr. #icholson for the applicant, arqued two
grounds of appeal + ground 2, which he argued first, he com~
plained that the learned trial SJudge in his summing up did not
examine with the iurys-

(i} the fact that there was no
evidence of any distinctive
mark or feature in respect
of the applicant:

{1i} that the witness Douglas hav1ng

been stamgec upon,; his vision
could have uien impaired, the ereby
affecting hi 5 ability to identify
his assailants;

(ii1) whether the applicant was icdentified
at the identification paradc because
he ivsenkled his brother who was
nown to Yat least the male Wwithess
before, ™

In the tri l, none of theasge matters was ever raised as
an issue in the case. The learned trial judge would therefore
be indulging in speculation, particularly in regard to the
Guestion of whether the witness' vision was impaired, and as to

the resemblance of the applicant

to the witness. In our view, in

identification

worde, that he was very careful,

identification evidence, concid

for such a determination.

This is what the ie CaY

to his brother who was known
dealing with the guestion of
judge demonstrated by his

the factor

ering all
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stated in his reascns fer his conclusion:-

"It is the unchallenged evidence of
these witnesses, there are no guestions
that this incident lasted for about

40 to 45 minutes, that all the lights,
the itwo lights in the bedrooms, the
light in the living-room and the

light in the bathroom and the light in
the kitchen were all on. Eccording

to Mr. Douglas, apart from the light
in the living-room which is fluore-
scent light, all the othey lights are
&l watt electric bulbs. The houss

was therefore, based on their avidence,
well lit and the time during which

the men were in the house was a long
time, "

He then went on to examine the cpportunity that the witnesses
had cof identifying the applicant, considering the fact that
their assailants were unmasked and the Ffact that the applicant
was not known to either witness before the incident. Iin the
end, after this careful analysis, and a reminder to himself of
the cautious approach he ought to take in relation to the
question of visual identification, he accepted the evidence of
igentification.
The applicant alsc complained, as part of ground. 2 that:-
“¥Yt cannot reasonably be said that
the identification parade was fairly
conducted. It is submitted that in
these civcumsitances, at the very
least, a Justice of the Peace ought
to have bLeen present.”
Mr. Wicholson developed hisg argument, more s0 on the

allegation that the applicant was told of th identification

it

parade, only one hour bhefore it was held, rather than on the basis
of ihe absence of a Justice of the Peace. The evidence from
Cergeant Morgan who conducted the identification parade, reveals
that he did inform the applicant of the parade one hour before

it commenced. However, when he asked the applicant if he had

a lawyer or a relative Lo represent him the applicant said that

:

he had sent a massage to his relatives but he didn't see any of
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them arrive. This reply was significant in that it suggested
that the applicant must have been told previously by somecne
that the parade was to be held. The answer is revealed in the
evidence of one of the investigating cfficers, Detective Acting
Corporal Powell, who testified that he told the applicant on
the Ist July, 1982 that he would be placed on an identification
barade. 1In the absence of a relative or lawyer, the applicant
chose a cell-mate to protect his interest at the identification
parade., |

The fact that he was told of the parade only one hour
before it was held remzined the oenly ground before us for the
contenticn that the parade was unfair. This cannot be, in our
view a serious ground for complaint having regard to the cir-

cumstances. Quite apart from the fact that the applicant had

had sufficient notice within which te arrange for the attendance

of a lawyer or relative, the parade as it was conducted proceeded

in a manner fair to the applicant. The manner in which the

learned trial judge dealt with it is an adeguate treatment of the

evidence in thast redard. He stated:-

“...when on: comes :to examine the
evidence there is no material challenge
made as to the fact that this identifi-
cation parade was held, was fairly
conducted. The accused dicdn‘y raige
any objection to the other men who were
on the parade. There wasg no suggestion
that there was any opportunity for
either of these twe witnesges,

Hr Douglas or Hiss ¥rancis to gat a
view of the accused who was the suspect
on the parade before Lhe pavade was held
Lo assist the witnesses in any way in
pointing him ocut. So that based on the
evidence of Detective Acting Corporal
Powell and Sergeant Horgan, Eergeant
Morgan being the person who conducted
the parade and Detective Corporal
Powell being the officer who after the
accused was taken into custody first
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informed the accused that he would

be put on a identification parade;

so inscofar as the accused was made
aware of the fact that a parade

might have been held in conneciion
with these pending charges against
him he was certainly alerted of the
fact that cone such identification
parade might be held in that case,
but he had ample ocpportunity te alert
and he did, as the evidence disclosed,
alert a lawyer to represent him on
that identification parade,

On the day of the identification
parade, Sergeant Morgan informed the
accused of the fact that ithe parade
was about to Dbe held; he was informed
of his rights then, and the accused
indicated that he had made effor

€C get in touch with relatives but
without success. He asked Morgan
who was in custody with him to
represent him on the parade to see
that the parade was fairly conducted.

It is true that that man might not
have been a lawver andg wouldn'+t

know what to look our for,; but based
on what Sergeant Mergan has said ag
te how he held +he parade, it seems
that he toock steps to ensure that

the witnesses were Kept out of sight
and hearing of the men on the parade,
that the accused was told in relation
to clothing that he could cirange his
clothing with any of the men on the
parade, also that he was made to
gelect his position in the line and did
in fact exercise some of the rights
that he had because he changed his
posiiicn between the first witness
being called znd the segcond witness
being called, he changed his
clothing, bhis shir: with one of the
nen on the parade, between that Sgns
period as well, and he Seenad to,
from all appearances, have taken =
very active part in the proceedings
as in the parade. So there really
doesn't seem to be anything in the
evidence to Suggest thai the accused's
rights were prejudiced in any way,

in the manner in which this identifi-
caticn parade was held, ”

This in our view is a proper assossment of the evidence,

that every Step was taken to ensure the fair and



proper conduct of the parade. We therefors found that there

was no merit in this ground.

The applicant also raised the following ground:-~

The basis for this complaint arose

"That the learned trial Judge, in his
"Look ... at the LLIBI Defence raised
by the accused and his witness® mis-~
directed himself on the evidence “which
is of some significance®™ regaréing
Exhibit Cne. The finding of Exhibit
Une had nothing to do with Marvalyn
Thomas (The witness called by the
defence) your Applicant or his place
of abede. This was not an Exhibit
representing recently stolen articles
found in the possession of vour
Applicant ané which would tend to
destroy his defence and lend support

te an Inference of Guilt.

t is submitted that these misdirections
cn the part of the Learned Trial Judge
nuast have impaired his "Look atr the ...
Defence raised" by your Applicant.”

statement of the learned trial judge:-

“How let us lecok first st the alibi
defence raised by the accused and his
witness. I think scmething emerged
in the evidence of Marvalyn ‘Thomas
winich i1s of some significance. Why

I say so is this. It dié emerge,
because up to the tinme the accused
gave eavidence one was left with the
distinct impression that he had a
brother by the name of Michael Campbell
who lived somewhere in Vere, There
wore a numnber of articles which were
taken from a house by the police led
by Inspector Elsworth Johnson aftes
the incident on the 4th of June and
before the accused, sarry, and after
the accused was taken into cuscody.

i am veferring to Exhibit i, electric
appliances, the tester, the amplifier
an¢ the eguilize:s. The fact that
thosge articles have been properly
identified is not in issue.,

Marvalyn Thomas, it emerged from her
@vidence that when the police came
there some time in June, there was a
raid at this house in June, there
was a bag. So on the 1lilth of June,
there was a bag which had some

from the following
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articles in it and when the police

asked her whose bag it was ghs

said thatr it belonged to Patrick

Campbell."”
it is a fact that the articles recovered, and subseguently
identified as the property stolen from the complainants on the
night of the incident, were never connected to the applicant, andg
consequently had nc relevance to the case against him. In fact
the articles were produced in respect to the case of Patrick
Campbell, who because the witness Douglas who knew him before,
testified to his absence from the scene of the offence, was
acquitted and transferred to the Resident Hagistrate's Court for
Process in relation to the charge of receiving stolien goods,

Hr. Hicholscn, contended that the passage complained

of indicated that the learned trial judge in coming to his con-
clusion took into consideration this evidence which was totally
irrelevant, and consequently his conclusion must be coloured by
that fact. e were, however, unable to agree with that contention.
it does appear that the learned judge took time out to remind
himself of this evidence, but immediately thereafter he returned
to his assessment of rhe identification evidence andg clearly
demonstrated thereafter that his conclusion rested solely on
such evidence. There is no statement that gives even & suggestion
that the evidence of the recovery of the geods formed any part in
respect of his deliberation as to the guilt of the applicant.
Immediately after the passage complained of, the learned trial

acts; and then commenced his assess-

]
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judge summarily related th

ment of the evidence of identification, a rassage referred to

in respect of ground 2 {supral. He then coentinuss: -

"The subseguent identificaticn by

these two witnesses of the accused,
at any rate, which on the evidence
was only some five weaks subseguent
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to the date of this incident, I
wouldn't regard as being too unduly
long a period. So although I have

to bear in mind that I have to

approach the gusstion of visual
icentification with caution, and 7
certainly do so, the quality of the
identification evidence as ro the
factors which are present in this

case both as to the length of time

that these persons were in the house,
the state of the lighting, the distance
that these witnesses werc from the
accused at the time they were able

to view him, the fact is that when the
evidence is looked at, the physical
conditions existing in that house on
that night in guestion couldn't have
been nore ideal for a positive
identification tc be made of all these
persons and in particular of ihe
accused man.,

I have to bear in mind also that at

ohe stage Miss Francis said that it

was the accused who went inte the

room with her to search their room,
kept insisting that they must have
wore money. YThere was a light on,

in the bedroom there, that it was the
accused, accerding to HMr. Deouglas,

Who was actively engaged in doing

these awful acts to him. The accused,
it was who wag seen when Mr. Douglsas
tried to escape, to make an opportunity
to attempt to head off Mr. BDouglas and
when he didn't succeed, gave directions
to the gun man to shoot Mir. Douglas.
And it waz the accused who consistently
uttered threats during that night in
question, the shirtless accused man, to
use the evidence of the Wwitnesses, the
man without the shirt,

S0 on this evidence, I am satisfied,

I feel sure, I have no doubt in my

mind that both these witnesses have hadg
the opportunity +o see ana rmake up

their minds there on this night in
Guestion and the accused man in
particular. I accept their evidence

as being evidence of truthfulness ang

i find that the accused was one of these
three men.”

view that it was absolutely clear, in the reascning

trial judge, that he did not take this aspect of
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the evidence into consideration in coming to his conclusion;
but on the contrary came to his conclusion solely on the evidence

of visual identification.

[N

<t is for these reasons that we refused the application
for leave to appeal and directed that the senténces commence on

the 7th June, 1989



