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RCUHE P.:

Vhen we alloved this appeal on July 16, guashed the
conviction and set aside the sentence, we promised to reduce
our reasons therefor inte wrilting, 2 Pronise we now Heep.
guality Dezlers Litd. manufacturced roof tiles at its Reu
Hills Road plant in S5t. Andrew. These were distinctive tiles
called “ﬁecro~tileé“ manufactured under & patent granted
exclusively to Quaiity Dezlers in Jemalca. This company accted
as reoofing contracfors and any unused tiles atr @ building sice
remained the property of the conpany. Hatthew ané Clarke of
Handeville vere sub-~contractors of Quality Dealers, and
Denms Seivright of Falmouth was & custcmey, to both of which

"

decro-tiles were supplied on conditicon that they maintain the



same contractual arrangements with clients as does (Quality
Dealers. As an exception to the general rule there were over-—
the-counter sales of decro-tiles of 20~8( sheets per customer,
to each of whom a receipt was given.

The appellant had beern a salesman with Quality Dealers
for about two years pricr to Bugust L3, 1983. if so authorised
by a senior officer, the appellant could make deliveries of
Gecro-tiles tc contract custeomers. On Saturday, August 13, 1988,
the Factory and Warehouse llanager < yuality Dealers observed the

-

appellant drive a pick-up into the Hineral Heights housing complex
from which he later delivered a guantity ¢f decro-tiles to one
Hr. Omfroy. ¥Fixsit, however, when the Factory Hauage:r recognized

the appellant, he approacheca him and eanguired if the appellant had

been sent from the office to summon hiim, to which the appellant

rt

nould no

n

repliea: "Ho" and added that the Factory Hanager
mencion the decro-tile delivery at the oizice.
Y. Spence was in nc mood To entexr into that conspiracy
and on the following Londay he culy made a report at the office.
Some 150 sheets of decro—-tiles were removed from Cmfroy's
premises on August 15 and taken to the hiay Pen Police Station.
These tiles were identified as having been nanufactured by
Quality Dealers aftev August 3, 1Y83. The prosecuilion sought L
prove that these decro~tiles were the property of (Quality Dealers

and elicited evidence frowm Mr. Walkeyr, xis Managing Director that:

“T checked ithe records anu found that
none of the new-cut tiles were scld
o hatthew and Clarke or Mr. Seiviight.”

No evidence was led that there was a depletion of Quaiity
Dealers® stocx or that the stock was such that a loss of 160 tiles
could not be physically discovered. This led the cefence to sub-
mit at the clcse 6§ the case for the prosecution that the prose-

cution had failed to establish that any goods were stolen or that



the appellant was the thief. %his submission was repeated before
us in an elongated forn.

Mr. Williams submitted that the Crown Falleé to prove that
the 160 Cecro-tiles delivered Lo Kr. Omfroy by the appellant could
only have come from Quality Dealers in an unlawful way. He com-
plained that the learned Resident Hagistrate admitted hearsay
evidence from lir. wWalker as to the result of the check he nade of

records which were not compil Ly ham. In R. v, Homer Williams

[1%69] 11 J.L.R. 155, this Court, following iHvers v. D.P.P. {1964}
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1005, held tﬁat avidence oi the serial
number of a bicycle derzved from invoices could only be received
in evidence if given by some person who had prepared the invoices
or perhaps had witnessed thelyr prepara ation o had made & physical
check of the serial number of the bicyvele against the invoices.

Re V. Homer Williams {supra) was followed in R. v. Hargaret Hevon,

R.M.Coh. 1/63 (juagment delivered on 24/3/83).

In order to determine whether there had been over-the-counter
sales of 8¢ tiles to one or more persons inithe relevant period or
to either of guality Dealerg! Contractors, the prosecutieon ought to
have brought the makers of ihe records which‘were eventually perused
by Mr. Walker. This the prosecution failed to do and conseguently
Hr. Walker's evidence in this regaré was inadmissible as hizarsay.

The learned Resident magiscrate found that it was proved
beyond reasonable doubt that the decro-tiles the subject-matter of
the indictment were the property of Quality Dealers Ltd. She
referred to the date of their manufacture and to the conduct of the
appellant wihen he realized that a company official had caught him
in the act of delivering these tiles to Iir. Cmfroy. She found that
the defence was u**bily unmieritorzous and concluced that the appellantc

v

tock the Gecro-itiles from Quality Dealers® stock with the intention to

steal. Nowhere in her Findings of Pact did she aliu

(G

to the hearsay

evidence referred to ecarlier,



In our view the no~case subnission ought to have been upheld,
At that stage the prosecution hac shown at the very highest that the
appeliant had behaved in a suspicious manner when he attempred to
silence the company's Facrory idanager. O(ne possible explanation for
such behaviour was <hat it was conirary to the emplover's rules for
& sualesman to deliver decro-tiles Lo purchasers without superior
permission.

in ihe absence of the evidence from Hr. Walker that there

nad been no sales to the company's contractors over the relevant
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he learne
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beriod, one cannot say that : esident lagistrate could
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he decro-tiles were stelen from

-

have drawn the inference that
Quality Dealers Ltd. However tnmeritorious the defence turns out to
be, if the accused oughit not to have been callea upon at the end of

the prosecution's case; he is entitled o succeed on appeal on this
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grounda alone - aAbbotrt v.f. [1$55; 2 0.B. 45



