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SUPREME COURT CRIMINAL APPEAL NO. 188/86
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- 28 cose~ REGINA vs. WILBERT DALEY g
S ———Tnobodtesl ) Goneney — (Deansrels R
Michael Clarke for Applicant
Mics Yvette fibble for~the Crown

CAREY, J.A.:

27th June & 13th July, 1988

The applicant Wilbert Daley was found guilty of the murder of

Beryl Smith in the 3t. Elizabeth Circuit Court heid in Black River on

25th November, 1986 before McKain, J., sitting with a jury and sentenced

to death. At the conclusion of The submissions from Mr, Clarke on

27th June, we Intimated that we wouldsput:in writing our reasons for

This we now do.

refusing the application for leave to appeal against the conviction.

The indictment charged that the applicant murdered Bery! Smith

on the 25th October, 1985 and the facts and circumstances which gave

rise to the charge may be shortiy stated:

At about 2 a.m., on the

morning of 17th September, 1985 Mr. Kenneth Smith and his wife Beryl

who reside at Brighton in St. Elizabeth, were awakened by their dog.

Mr. Smith switched on a light to see two men approaching his house.

He



hailed them but there was no response. These men went to the rear of
the house from where he heard "+he sound of a gun.”™ He next realized
a wundow had bben broken in. He also saw a hand Dushed through the
’>w1ndow and 3 voace demandlng +ha+ he pass the money.'" ~The persons
 IefT from Tha+ parT of the house and when he moved from hls vantage
.po:nf he noticed that a IlchT had been switched on and that twc. men
were now in the house, both armed with guns. He recﬁgnlzed one of
these men whom he knew before but néf by his name. This man he sub~-
séquéhtiy identified g} an idénTifiéafion parade, as being this
applicant. |

His wife had just begun to say something fo him when the
applicant came up To her, gunbutted her and then shot her in her stomach.
After Thi;;“+He men rénsacked‘fhe house and removed several items.

Mr. Smith said that Tﬁe second man whom he had not known previously,
sugges?ed:fha+'+he key for The shop should be col lected and +he shop

" opened so that he could get some more money. While they were going towards
The shop, he managed to slip away. The medical evidence confirmed that the
slain woman had received-a gun shot wound fo the right side of +he abdomen.
The cause of duafh was s+aTed to be septicaemia and broncho-pneumonia
‘"which were the ”ompllca+|ons of the abdominal injuries.

The applicant, in accord with the forensic practice of this
jJEisdf&chn, maﬁe an'unﬁworn statement from the dock, in which he com-
‘plained that the officer invésTIgafing the case. Detective Sergeant Ashman
had assrsfed the witness Smith 10 |denftfy him on the parade. So far as
The kl!llng of Mrs. Sm|+h went, he knew nothing of the matter.

Mr. Clarke argued a number of points before us with which we must
Vnow‘déal. First, he -complained that The learnéd Trial judge wrongly
over—ruled:fhé-submiSs{oa éf no gasé,bﬁ The appjjcapf‘s'behalf. The
burden of the complaint was that the |ight was poor, the time for
observaTidh'“ffeeTing" and the existence of condifiongfof fright and fear.

[Grounds. 1-27,



. The sole-eye-wi?ness,hfhé;widowergofaThe_siainzwoman;fwas;.
closeiy'examined5and-crOSSheXamined_on-#he;maffer ofthe iighting:
-conditions: eX|sT|ng before and aT The ?nme ofthe crime. ‘Mr. Smithfs

evidence regarding !agh*zng was ass follows « (pages: 6=7) s

= F*QQ"'YQ{J hear anyfhing?
A. When | go round l see somebody in The'” e
_house. -l see light: put. on and when. |
" look: I see The Two: man. in the house.
Q. You.heard:fhem? '
A. 3'lfhééhd'fﬁémfahdf}fseéffhem;ﬁ
0. You sald something about lights. What
_were you. saylng abou? fights? .

| A, l sald l saw- EaghT in The house.“ |

' Th@;erwn;posed“#he_fottowing questJQQS-jo elicit The_answers.a§:lnd:-
__:gated_bejow; i£pagé 11),_ '. |
;an; 7 Now,fd1d=youﬂknowahownfhe light got-on?
A - 1.don't know how :it got on. =~ loonly see

the Jight in the room. when Them come: in
The: room.__'u._._ i :

-

'*tQ,if~And up- +o The: Time +he other man Tek you
ouf, was lagh+ insqdu he r'cv:.u'n'>

. A. - When I run ou+ and hade The Ilghf sTII! N
soadn There i o

Q. So, forithe haif hour +ha+'ybu had: seen this
man . he .was: always in The Ifghf7

“6; ' Yes,.ln The |igh+ "'i“
Counse! for The defence |n an endeavouf o show how unreliable
_.The withess was, put +o htm fhaf a+ The prellmtnary enqutry,_he had
sfafed:(paggj}B}_vu“ane of.fhe per§e_r_saw_fhafnnjghf had any mask,
l_cgg}d_see their facgs.__Thg;ljghi.wag_brjghfﬁﬂ - The -witness did not
demur. We would doubt whether that statement amounted to a contradic-
tion of anything which the.wltness had feld The jury. Earliier, tThe

witness did state that the evidence he gave at the preliminary



examination was true, which would make +hat earlier statement evidence
in The case on the question of quality of the availabls lighting. It
“seems to us that +his ploy of counsel was very‘lfkél§‘+o STrengfheH
the credit-worthiness of the witness. | |

" "“Cross-éxaminztion as to the lighting, in our view, did nothing
+o"*a|+éﬁ,“rhédify or destroy anything said by the witness in chief. He
emphasized or reiterated that the men were in ‘the foom'iﬁ whiéh %hére
was light. .They left that room into 2 hall and advanced +6-Thérrgom
- whefe The witness was standing with his wife: M

"Q0.  When They come into the hall, That is
where the shooting take plaqg?‘

A.  When they come into the hal I, them turn_

in that room where we stand, llghf was
there.™

iThe other gue;fion;phioh would arise-on the broader ‘issue of
identification, was how close the witness was to the applicant a2t the
time the murder took place. The ‘evidence was that at that point in
Time, the victim was standing by a pertition near fo the bathroom
while her husband was at the other side of +he passage. He said she
was beside him, We would think That +he applicant was in close
proximity to :The witness.

-Mr, Smith stoutly maintained that the applicant remained in
the house for hzlf an hour but it did not appear that represented the
period during which observation was possible. Indeed, when it was put
" to him specifically that he had no opporTuniTy_of seeing The applicant,
he repliedlfhus (at page 26):

"She got the shot and the lick in her head
before they take me out of the house."

But he had also said that not only had he seen the appiicaniﬁin the
1 ighted room,‘qu The appiicgnf came up to him beside his wife._

ln refus;ng o accede +o The subm155|on of no case To answer,

we are not in the ieasT doubT Thaf The 1earned frial Judge acfed correctly.



Tnere was eVIdeece which we. have endeavoured To defaal o demonsTraTe
that cross-examinaflon far from discrediflng The wiTnessP assured Fhat
-+he wnfness wouid be belleved on h;s oafh._ The evidence amounfed To
”This ThaT The appllcanf was one of ?wo armed men who brazenty broke
..info The house of ThIS unforfunafe couple,_swETched on The ilghf in one
of The rooms. ;n+o whlch They had enTered Tha? the appi;canf came. :n
close prox:mffy to the. wifness and murdered fhe w1+ness wae who was
sfanding;by_hls-s;de, .TheTae!thedgﬁefhe;ehwas_no Fight bulb in the
area where the crime’Wéslcbﬁhitfed;fffgh+fffom'%he room from which the
men emerged"eﬁ+eked~+he hoemfwhere”fﬁe'wifnessfSTOOd. it was not that
The IocaTton was in darkness but the. IighT af that spot was. necessarily
no+ as. br:ghf as the room in which The bulb was: s;TuaTed . This was not
a-“iieetlng:gjanceﬁssrtuaTJOn,; There is.no. evadence consistent with
that conclusion;':What'ls;netgpreciseiyﬂsTaTedtand:ln the:clrcumstances,
any_esfimafe of~+ime;:wouid-be,:eT:besT;Jeeveduca?ed'guess;:-Froh.whef
'I'he- witness stated - occurred. ?ha‘i‘-morning yowe ean -sa:y'..'ifha.'l'.::'l'here-: was
adequafe time: for. the:witness. fo observe Th:s appiicenf whom: he::knew:
before as someone who had .grown up in.the d:s+r|c+ Flnaily, we would
note +haT:as;+o=+error§ ?he:ws#ness,ga]belfqan,elderly;man, responded

Thus-to;questions~fromzdefenceﬁeounseIHaT;pege-25:

SR Yeu wefeffefrified*"wéreﬁ?*'YOU? }

ALY Yes, sir. 1 was ignoranT when +the man
them come in. :

Q. ;ijouiwere:frjghtfu;?eﬂ:
A;"’Yes'-for:me”ﬁgldfféfde”:::
We' unders?ood the withess to be say:ng ?haf he experienced 2 fr;ghf
 bu?;he1was.mo-craven:coward,- The eVIdence supporfed his- asserfion
fob'efferffhe:shoe*ing,1Qhen'hegwesemerchedﬁoff‘fo-Theﬂshcpoaﬁhguaeptdfdu
‘he had managed to eseapéﬁfﬁéée.gdﬁmeh;“d:”'"; K o
Learned counsel, Mr. Clarke sought support for his arguments

in the opinion of the learned frial judge that there were serious



weaknesses in the prosecution case on the issue of identification.

With respect to those observations in her di;ectiong, we can.only.
observe that she weas espec{aliy generous. But all that was in.the .
applicaﬁ#*s favéur, and we do not think particularly heipful in this
Court when the jury plainly disagreed with the learned judge's comment.
As must by now be plain from the summary of the evidence set out earlier,
we do not shars . ?he pessimis+ic view of The learned trial judge. With
all rcspecT to hor; ond in spite of the startling r@lucfance .on the part
of the prosecuflon To display tThoroughness in adducing evndence, we -think
There was ample evidence fit to be left to the jury on this issue and the
jury on that evidence were at liberty to return a verdict adverseufg The
applicant if they accepted it. They did. We can find no ground for
dissent.

AnoTher aroumenT put forward by Mr. Clarke, was, that the

et

lden+|f|caT|on parade was held under irregular circumstances. We
understood counsel to be saying that because there was some conflicting
evidence as fto the presence of the investigating officer (since deceascd)
on the identification parade, the parade was vitiated and the evidence
thereof, of the value of zero. We found that while the eye-witness
admitfed_fha+ the investigating officer was on the parade, the police
officeéjin charge of its conduct stated in evidence that while the 5
officer was on the compound, he was not on.The parade,

But, what we found odd was this, defence counsel, who was also
present at the parade, did not suggest to The ﬁofice.s¥¥%cé;dfha+ The
investigating officer was on the parade. For the first time, the
applicant in his statement from the dock, said that ihe officer had
indicated on his fingers where the suspect stood in the Tine-up.. We
found it difficult TpraccepT that any eaftorney-at-law, alive to his
responsibilities o his client, and who had WIfnessed such an even+
could fail either to apply to the Cour+ +o bb aliowed o wn?hdraw le)

~as To give.evidence on that matter, or omit to cross-examine to it.



So the rea! compla:nf was ThaT The.wsfness had been a~snsfed To i
“ldenflfy +he suspccf on The parade Bu? ln fhe event, *han was nof
esfabtished |
We?cameffo'fhe oohcfdsion;¥hafifﬁe*evidence'did'no?fsﬁowf'
..ThaT There was’ any smpropraefy whlch would requs"e.+he trial Judgn to

:*dlrect the'' Jury on its effecf on The |denf1faca+ion parade._-See"~~:

"R V. Gibson 13 J L R 207 We would add Thaf the preaence on' an -

' udenflftcafton'parade.of The'of‘lcer An'charge of;ThesinJeat:gaT[ong
i proved, would requlre some dlrec?lon fhom the trial Judge.“;”z'""
B Regulaflon 553 of +he rules governing lden?xT;ca?aon parades. wade =
under The Jamatca Conefabulary Force Ac? as amended by The relevan+
R
rules 1877 requires that every precaufnoa sHaII be taken in arranging

for personai tdenT1+|caTton To exclude ‘any: suspicnon of un,airness or

risk'of-errohedds'Edenf:f{cafton*fhrough'The“WLTness‘ aﬁ.enfron_be;ng

i"._. .

" dirécted to the. suspecfed person in aarfioular 'Theirdfes"do.nof“iﬁ
“terms forbid the presence of Thaf officer, bUT we Thtnk i+ would' Ggive
'solid caﬂee for" The susptc;on of unfaerness To arise if *ha? was. +he

' facf : "Nofhzng should be done or ieff undone 1o lrpinOe on +he' abso!uTe

”Talrness of that: parade,“ per Grahameerktns, J. h., ‘in R. v. C czi'Gibson

(supra) at pagu 204 H:s presence would arfec; The waight of the evidence

with respect to The tdenfsflca+lon parade, 1? ‘wouid not vitiate the parade.

‘See R. '*fGﬂaham & Lewis: (unrepor+ad) Governor Generalls . Refersrce dated
‘26th June, 1986, e

|+.was?afso‘upged”fhaff“fﬁepefwas hoieVidence:ofVThe:Ci%éumsfancesié
of the a;;e;T of the appincanf or of any descr:p?lon gzvon of “the’ allege |
katler/s,". We se+ ouT Thls ground To dfspose of it summarilvi: |
"Tﬁefe-was no ev;dence-led by;fhe.prosecu;;on-regardingffhé
arrest of the app!icaan :Ppespmapfﬁ;.be%ec%ive'Sefgeanf'ﬁéhhah;7fher‘-!5
InvesfigaTlng officer, dld but. he dled ‘before + ;ai‘o% the case. But- Tl

we cannoT see how Thus QmiSSIOn can be consadcred a defec: In the prose-

cution case; for the Crown is not cal!ed upor in preof of a2 charge of



murcer or indeed cf any crime, 1o establish how an accused comes
before the Court. But the jury were not in ignorance on this point,
the applicant himself supplied the missing element.

As to the absence of any description of the applicant, The
witness was never asked by defence counsel tc state the description
he gave the police of the murderer. In evidence-in-chief, he said
he knew the applicant by face but not by name. Crown counsel would
be in breach of the hearsay rule to adduce evidence of any description
given by him to the police. We notfe fha# it is defence counsel who
properly can ask this sort of question for its purpose is fo Test
whether the description given by the witness To tThe police, accords
with the accused who is physically present In Court for the jury's
examination. it is one of the factors which would assisT the jury
to determine the quality and cogency of the identification,™ per

Rowe, P., in R, v. Graham & Lewis (supra).

We have examined the franscript with care, and taken heed of
the submissions of counsel, but we are clear that the grounds put
forward, cannot succeed and for the reasons we have given, we refused

leave fto appeal as we stated at the beginning of this judgment.



