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Five grcunds of appeal wers filed. Ground S, which com-

plains that the verdict is unreasonable and cannct be supperied

Ground 1,; which condemns thé'faiiuxe of th2 trial judge to accep:
thie submission that there was rc Césé to ans?ér, “r. Morriscn
submitied that the evidence lad by aﬁa'prC:ecu{ibn-dié not dis-
close a prime facie éasg ggﬁinst'thg appellant becauss the
@vidence of Daﬂiﬁl‘TAC$PSORg who was bhe only witness who
purpertad te plaéé.th;;agjﬁilant at the sceps a:r Lho re£igvant
time, was such‘tﬁgx'hg could havs bad only z flosting glancg of
the person whonm he'gﬁrrextgﬂ.tc identify as the appeilant. The
result was ithat the avi&e?;a wés_af.such & tenuous character that

5

the trial judge ought to have taken th¢ view thst neo prima facie

b

case had been made out. For suppori he cifcd R. w. Galbraith

(i%€1) 2 All E.R. 180cd; R, v. Stafford Chip S.C.C.5. ICL/37

(unreported) delivercd

For the Crows; Mr. 8y

of "nc case™ had boen prop

i
1]
-]
hed
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=]
Q
Q
=
0
]...x.
[
g
&
tt
fu
o
-
[N
v
]

blishad, it is for the qu

what inforsnces may properly be drawn and whother the Crawn hzas
satisfied the requirement f£or the prooi of guilt., &As & state~

fma
b
)
m
o
i
£
o
£
[
|41
n
[
o
e
O
[
e
';_j
Pl
]
o

ment of principls one could not fau
the crucial issue is whethor the csscential primary facts werse
indeed =stablished. In this regard, the evidencos of

Daniel Thompson would be of no more value =han the evidencs of
Winston keid, whose evidence could not ia any way connect thsa
appellant #ith the commission of the crime, if the factors
which go to the proper identificgtién-ﬁﬁ iha.appellant by him
are impeachable. Mr. Sykes® a§pgoagg;w¢§:$@ 2ssay to identify

some nine factors in the prosecution cass which De submitied




answered the challenge in the

opinion the only rzlevant fa

Mr. Thompson's abiliiy o -re

was the appellant., His avid
surface cbliged him to LIAVE]
as h&é passed the men sgtanding

to be obsarving the road gone

made clear in cross-examinati
view while approaching thenm
faces in the act of passing

path among the rocks on the

only a fleating glancc of tliaj

o
fd
(9]
]
O

accomplished in a fracri

the fact that he did G ’Btrne

only identified him for +iw

minary Examination which was
murder and it is not 4ifficu
identification which depenée

nighest unsatisfactory.

in R. v, Galbraiich {su

the guestion of a "no casc”

law thus:

"How then should the -
submission of "nc case’ 7
there is no evidenca tha+«

1

alieged has boon
defendant, there
The judge

casg. (Z; Tho ¢

&
where thore is some evidonc: b

o Wiil"ﬁf course .8

e Gic not have the men in
and inasmuch as ho only saw their
them while carefully choecsing his

road ho ¢cuié &t tha highest have

cn woulu hava been
£ a cond.  A4d to this disability

1t to sppreciate that the issugs of
K ‘

4 -

9 solcly on his evidence was ai the

oy
W

L

B b
b )
2
o

D B i i v ol L R S R
L ]

Commitiad | =

is no 4iff: F

stop tha
difizculty azise
4

iz of a tenuous ch aragzerf for cram-
pPle bzcause of inherent weaknose Cr
vaguenass or because it is incongis-

tent with o+h
the judge com
that the Cr own

s.)

i1ts highest, is cuch -"; 1ourTy

proparly directs

cenvict on it, it ie

submissicn bzing
case, {b} Where
evidence is such

stx
or weakness depends on tha vi
be taken of a witness's reiia

ﬁvidenca. {a) Yhere
tc the cone iusﬁon
# evidance, takan at

mada, p the
howevs witis)
that ngth
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"or other matters which are generally
speaking within zhe province of the jury
and wherc on one pessible view of the
facts there is avidencs on which a

o

jury could properly coms “o the conclu-—

sion that the defendant is guilty,

then the Judge s houl allow the matter
=t "

to be tra
It is clear that the case falls wikthin the principie stated at

2{a) (supra). There iz comsiderable meric in this ground

L]

sufficiant to dispose =f wthe sppeal. We will nover tholess .

consider thz othor grounds of zppeal,
Greund Z is as feollows:

"2. That the learncd trizl judge erred

in law in:

a) Permitting the prosccution o lead
evidence from Det. Sgt. Levi
Campbell to the effecr that within
five days of the offcencs ha was
looking for the accusad and anciher
man in particular, as 2 resuls
which he obtained a warrant of
arrest (pages 59 - €3 of the tran-
script} and/or

b) Failing to give the jury any or any
aGequate dirscticns as to the
poetential «ffect of that evidence
and a2s co how they should approach
iz {page 15%:1.°

The mlsc“lef with which this complaint deals arose in a

rather subtle manner.' Danisi Thompson, as the evidencs shows,

is the only prc-mcution Wilness who purporicd to identify the
appellant in c1rcumw;aauv" which ceould give rise vo tho inforence
Lhat he was one of tho killers. Duv, &z ho testifi 2d, he had

only seen the appellant over a pericd of four months as he, ths
witness, traverssd theﬁ rea in his bread-van. Ee did not know
his name and so could nct have ﬁam-d him te the pelice. Crown
Counsel elicited from Detective Assistant Superintendant

Levi Campbell that on March 18, the

&
e
¥
ct
}J
1]
th
|...
<
{©
jol}
[v]

e
n
&
th
a3
M
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-

murder, he was looking for iwoc persens viz. Renald Anderson
otherwise called Danny Prep’and Winston Slackwood. Ho witness
calied by the prosecution testificd to having gupplied those
names to the policsg. Accordingly, the svidoncs complained of

was patently hearszy and ought not to have boen alliowsd. And
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the danger passed without being recognized because in his summing-

up the trial judge repeated the evidence without any comment let
alone a direction to disregard such evidence as being hecarsay.
Indeed, had he recognized it at all he may well have ruled
differently on the "no case’ submissicn.

T -
[™

T

thig sort of zvideace is not noval. it

R
y

The problem

w1
o,

was remarked on by Lerd Devlin as being among the customary

devices of counsel in Glinski v, Mciver (1%$52) &A.C. 726 at pages

780 to 731:

"The defzndant’s casc is that from then
on his actions were governaed by the
advice he yv=zcasived from Mr. Melvills,

a seclicitor in the legal departmant ag
Scotland Yard, and from the counsael

whom My. Mclvilie instructed. He
suggbstlon of malice or bad faith is
made ag&leC aivher aolxc;:oﬁ oA counsel.
Since 4ths mind was

in issuec, on hat e was beld
by ihe soliciter and counsel weuld in
the crdinary way have baoen admissible.
Butr it was thought, rightly =r wrongly,
that pxr Vling wcula LL claimad, aither
L € privi-
lege Ehat p utJCt& cormunication batween

himself and his legal advisarsé %
prevent the &1~cios@ra cf what passed
between the defondant and soliciter
and counscl. So the customary devices
were employed which are popularly
supposed, though I do not understand
why, to evade objections of inadmissi-
bility based on hearsay or privilcge
or the like. The firstc censists in
not asking what was szid in a conver-
sation or written in & document but
in asking what the conversaticon or
document was about; it is apparently
thought that what would be olhijection-
able af fu1ly exposed is pormissible
if dece nt+y veiled., 8o dMr. Melvilic
was not asked to produce his written
instructicns to counsel but was askad
without obiection whether thay did
not includs z reguesti for advice ‘on
thie Glinski aspect of the matter,’
The cthor device is to ask by means

of ‘Yas'! or 'Ho' guestions what was

N

done. {Just answer ‘Yes’® or "Ho':

J

Did you 30 ¢ s¢e counsalt Do not

tell us what ho sald bub a&s & rosult

of it did you do something? What

did vou do?) Thiﬁ'ﬁavice is commonly

defencﬁm on iz ground that counse

is asking only about what was done

and not aboyt what was said. But ino
s ralevant only

truch whet was dena is
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“bec1use from it there can be inferred
uona Ding anout what was Said.  Such
s to me e be cleaxly

€. If there is nothing in
relevant; if there is =omé-
thing in 1t; what there is zn it is
inadmissiblie.®
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Liat the evidence had no prejucscial effooe ane thet it waa
acmissible on the basis chat it wont to +ae state of mind of the

officer in cbtalining

nO SPCCLILiC Gireclion Was TeCULToG. 50 Far es chitaining

warrant was concerned Le was only eching on the information he

Heavgay is hearsay whether fu uily exposed on thinly veiled., It

was sufficiently veiled here to have aveioed cetection but it

T is correct, as Grounc 3 complaing, that vhe triat Judge
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tihe jury that Daanxcl Thompson's igentifi-
Catron of the appellant was in effect a aock icentificaticn and

e give th

Deniel Thomgson pointed our “he appelliant ai the Pr«liminacy

oy
o
Q
g.l
f
I
13
O
Fi
r
by
&
'. o
e
Fr
v
H
:1
¢
&l
¥«
-
¥
1

ich & witness may araw from
Lhe fact that becausz the accused i oAn toe aeck he must bz the
culipriv, it 1s ganerally undesiraile tnat & witness should be
allowsc to identify the accussd for the First time in the dock

and vhis should Le avoided if possible. But altnough that fact

t 4oes not rendsr it

will affect the cogency of the evidence

valuelsss, 3se R. vw. Cartwright (1514} iv C.A.%. 21%. In +hat

case four witnesses igentified the acoussed some fifteen days

after the event. I+ was held That 11 would heve Deen gesirapnle
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in tne instant case, the circunscances which led te the

pPrcosecution put having recard particulariy to the lapse of time
befere the dock icGentification «ock place and the fact that the
WitHEss Giu ot Lnow the appeliant by nams, it was eninently

G2sireéble that the wrial jucge sheuld have warned the Jury on
the dangers inhersni in gock identis Lestion,

AS the rscora shows, ihe jury, after reviring for one

bour, still required further assistancs on the description of

"4, That the learncea trial judyse erred
in law in not airccting che jury when
they reguested further cireceions wich
Foyand o thne guestion of tha Uescrip-
Ltion of the accusec nan by tie witnessaos

% Danred Thonpscn {page
alzility of thne lattex
ler cescripition than

ﬁl
u

not o creaclocicg!?
hay should
whecher b
entify &
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the Gescripticn given 2y hiw to Superiintencent froupe to whom
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Le haG given his stevement wo which he hed repiieds

y
T obther man wasn'to

what the trial juege'’s cesponse to the juryis reguest was
ted oy conceding that the weakness identi-
filed requived specific zic. Lione was viven although the need

was manirfest bocay
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foliows that there w

argued accouniing for the



