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'VFTHE HON. MR, JUSTICE ROWE - PR:SEDENT
THE HON. MR. JUSTICE WRIGHT, J:A. :
- THE HON. MR. JUSTICE DOMNER, J.A. (AG )
 RESINA
"f:fvs;,r"'. :
.-7 ~:w!NSTONeFORBES i_lrv-'L

‘_Messrs, Maurlce Saunders :nd Deiroy Chuck for fhe Apet;canT ~:r“
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The applieenf was conVieTed ln Tee Home Circurf CourT on %he

' *zSTh day of January 1984 befere Vﬁnderpuﬁp J. and a Jury on en ind;cfmenf |
charglng hrm with" The murder of Nrchael Brown,.and sen?enced To deafh 'he-”"
app!;caficn for IeaVe ‘o aepeal agelnsf Tha? convrcfron was refused one -
:-16+h February, }QBT and ln fuif:lmenf of our promnse we now auf our reaseﬁs'.
in wr:ftng | e |

| The facfs of fhe case upon.whzch The convacfton IS based are
Fhese, The deceased Mschael Brown and +he +wo eye-w:Tnesses +o Thls mosf
DruTai and calious murder Franklyn Lhr}'e and Eusface Sfephewson 'were:af

+he mafer!a! T;me empioyed af Thu Crysfel Theafre Spanash Town The accused 8

'fwho was knowr fo TheSe wufnesses as 'W;nnie Bag”, llved af R:vofi Avenue,,_e='*“"

r;Spanash Townq-abouf flve minufes waik from fhe Crysfal Theafre bu+ somef:mes
' 51epT at hts fa+her s biacksm;fh shop a+ Manchesfer Lane abou+ four chauns 3

:-from“The-TheaTre. lf is wel! TO nofe ThaT he appficanT Tesflfled ThaT he '

'.r-knew fhe withess Franklyn th+e for e;ghT years buT afTer aenying fhaf he

.'7knew Eus:ace Sfephenson 'who sa:d he knew +he aoplucenT from The ?tﬁe +hey e.-"'




_boTh were - s+uden?s a+ +he Spanlsh Town Junaor Secondary School he admlffed |
_ know:ng S+ephenson add:no ?ha? They fouahT a8’ Io+ !T was The appl:can?'

' Tes+|mony +ha+ he frequenfed fhe Crysfai Theafre

On ?he 6+h day of Mayu 1982 The app!:can+ d d pay a v;s:f fo

t'I'he fheafre.~ EV|dence advanced by The defence was +ha+ a+ 6 p m,.fhaf day
..The applncan? was in: The VICIHITY of The #heafre and saw The deceased who
1 sald 16 htm ’How you a P N P and | deal wafh Labourn*es7‘= To whlch fhe
appl:can+ rep%;ed Thaf he was free To deal wsfh anyone equal“if The deceasede

_ responded ?Atl r;gh?” ard waiked away According +o +he applncan* he a!so . S

Cleft affer some Tlme +o hls fa+her 5 shop a+ Manchesfer Lane,_ There-wasrv e

;ndecafnon, even’ from The accuscd who Tesf:f:ed on oaTh TnaT fﬁere was -

any quarrel or ‘even a heaTed d;scuss;on,_.ﬂ ;Eéffiﬁf'““”"

La?er affer show~Trne whrch was 8 p m., according To The S

ﬁprosecufion W1Tnesses The applicanT came To The Theafre and w:fhouf paytng,f df:”

tried. To geT |n A+ +ha+ T:me Aiv:n Comrle whose JOb |+ waS-TO-check The,f_.-" o

_+|Cke+s of ?hose en?er:ng was a? The door and so was fhe dcceased

faMechael Brown, The appilcanf pushed Comrte away from ?he door and enfered

The deceased Thereupon closed +he door and wenf To ?he S|de of The cashner s '

‘cage: and ques+toned The appi|can? as ?o The basns on wh:ch he Thoughf he
_could en?er Comrle opened The door and resumed hIS pos:%ton,_ The appilcanT_.
:agaan apparen?!y confron?ed Comrie whereupon fhe deceased sald +o h:m -“Why
,*you don“f Ieave The blg man aione and !e+ hsm breafhe?“. The appl:canT s d;
-response was +o rush af +he deceased, grab htm.ln hls sh;rT coltar and say to -

. him "You wanf me shoof you?'- Undersfandably alarmed +he deceased re?orfed

“Ait rlgh? you a ThreaTen me, you a ?hreafen me, you a go shooT me” and

Abou+ +en mnnu?es

'3la+er The deceased refurned accompanaed by +ha manager for ?he Theafre and '
;abouf ftve minu+es Thereaffer ?w0»unaformed poilcemen arr:ved in a raduo car’

| buT as evenfs were +o prove *he brtef +:me wh;ch They spenf There was woefully

tnadequaTe.:i




Within five minutes of the departure of The“policemen the

appiicani.refurped; A+_Tha?;fime.The-deceased_andufhe:wi+ness_
' Eusface-Stephensgn-#ere ini{he cagé,- Oh;fﬁe:outs;de of the cage were
the witness Franklyn waTe, ancther worker one Mr. . Grant and Afyin:Comrieﬁ;

e 1 wL}}fbe useful fo call atfention to ths structure of the
cage aadrth_}Iéhting-condiTions-ThaT_nighT,;:The,cagejwasgprofecfed,by o
metad @ﬁ@&lsganngkpgs.g:fn tha.roof of the cage were two long-fluorescent.
bu&bs"andwon¢?he_qqfside.of,The;cageras a-bulb_of~+he-usua];Type,l Al
T&#hesenbul&;were_lfghtedzwhensfhe aPPIiéant”first,arrivéd;af:fhe TheaTﬁe“.--
and-remained so yp~¢o the .fateful. moment Qhen fhe;deceased«wasighof,“,In
Tesfifying-abouT;The:iighTing*+he wifnesé_S?ephenson;sajd:~”Lighfuis-there.
because.is money havé‘To pay“,;;Th?s=Ié;aTlonce‘a corment. on the need for. .

and the quality of the lighting.

When the-applicant returned &fter the departure of the policemen,
. ‘Stephenson was sitting boside ‘the deceased in the cage and ‘White was sitting
in'a seat near o door beyond fhe cashier's cage which was reached by a
winding corridor,” From that’point although fhe door near to him was-closed
ths withess White testified that he was sble 1o ‘see into-and beyond the cage
b? looking through the ‘grilis. ~ According +6 this witness he saw the =
applicant come to the cage and addressed the deceased thus:i "Hey boy, you:
bring pelice pon me, you bring polics pon me:™ He said that the deceased -
did not reply but Stephenson whe was much hearer the-deceased stated:that
the daceased replied: ™Yes, because you thréaten me that you going shoot-me'.
" Thé applicant who was then standing about six feet from the deceased
°aﬁpéFénT¥y'héard 211 he neaded To hear. i the ‘words of Eustace Stephenson:
nw!hnféhBaé say to him, him going to shoot him.
- Then after a.si him kinda case off back littie
“an him come up an him go like +his with the gun,
an after him go like This.with the gun ..... e
From him go like this with the gun, the cagu have
. a door.which . the. .cage .door never lock. When fTime
“him go like this with the gun ms go like this
s {indicating) -an .say To Michasl Brown fWatch out?, .
after me .shub the cage door and jump out. Before
me jump out of +he cage him shoot Michazl Brown;
me frighten an jump ocut ...... | hear a expl05|on

Bafore the explosion | did see the gun .... & short
one.” -



Fr‘ank[yn White alsd wu?nessed +he shoo*!"ma.:_ Aﬁ"er ‘l'h;s
L cold blooded shoof:ng The appiacan+ aled from ?he scane and The deceased
"blood sfreamnno from h;s srde wa!ked from The cage and ?e!! lnTo The arms

of Franklyn Nh:fe, He was Taken %o ?he Spanash Town Hosp:fal au+ d:ed

'Thaf same n;gh+

ih@ poicce began Thear search for The appiicanf bu: he wasf L

bnowhcre to be found |n Span:sh Town 1 uch Iafor 1n +he mon?h he was'b_c _;f- 'g:fffﬂ

. .~up In Ocho Plos =nd ?aken back Tﬁ Sbonssh Town where on fhe las+ day of

The monfh he was confron+ed by Defecfive Acfsng Corpora! Lesi:e Ashman wrfh  "'
'fthe warran+ thCh 1n The mean?:me had been nssued for hfS arrosT fééffa7f1

'promp?ly doneed Thaf he was The person n med zn The warranf bu. said tnSTead3
that he was - Paul Wr:gh? from CenTral V:ifage The po!rce pu+ an end fo h:s ]['

-caper by summon|ng has faTher Newfon Forbes To The Sfaflon and he 1denfifaed~'*

_The appltcanT as:hls son Wensfon Foroeso?herwase calied “Wrnn:a Bao' 3'5

in}hss'defencez+he apotican* adm;TTed The earlzes+ enccunfer _"

_.reiafed by Thejﬁ Tnesses for Thb prosecuflon bu+“.laimed heleff The area ___f]l_

',aT 8: 30 pem. and wenf_To hlsufafher s "hop af ManchesTer Lane where he was

in The company of h;s faTher un+4! abouT 11 p m when hls fa+her Ieff

The prosecuflon w:Tnesses pu+ +he shoo+eng abfsome';nme pas?

p m. . = abou+ 9 35 p m.-« a? Whlch +1me +he appllcanf masnfalned ThaT he

Was w{Th hxs fa?her who no+ unnafuraliy, fcsflfsed siml!ar!y

The VerdICTS ief? +o The Jury were gu:!fy.or,nof guzl?y of
;murder and t+ iS obv:ous Thaf They haJ no diff:culfy 1n arr:v;ng a+ +heir
verdict WhtCh ?hey dlq in 5ix m;nuTes T | | |

I+ s 51gnif|canf Tha+ nowhere |n ?ha Two grounds of appeal

occupylng sax ful! bages of foolscap snze paper has any compla;n+ been made o

"'abouT any dIFeCTIOD wblch:fhe Tr:ai Judge gave ?he-Jury. Rafher COmpialn?

is made ThaT he drd nof leave +o +he Jury +he |ssue of mansiaughfer based
'bofh on provocaf:on and iack of lnTenT Fur?her compialnf zc abouT +he nbﬁ .

| lnadequacy of The dlrec+aons on ?he lSSUQ of :denf;ftcaf:on




_Mf. Seenders-prefeced h:s eemeSSIOns on provoca?aon.wnfh The
remark +haf There ;s nof a greaT deal o+ ev:dence of provoca+1on buT There
}é some and 50 The.iudge should d;rec? +he Jury +hereon aﬁd Ieave The
quesf:on of manslaughfer Tm The Jury. Thereaf+er he proceeded To ldenfify
aspecTs of THe evidence which he submrfTed are reievan+ to +he issue of
provocaf;on and wh:ch cughT To have been Ieff 1o The Jury as such
Fn’sﬂyS he solaca?ed suppor+ from +he Tr;el Judge s seeM|nqu generous
vtew ef fhe dlscu55|on abou# pelaf;cs as appears af oages 160 174 and 180

from The Transcrsp+

,Page_160_(affernreferrjng_Te_fhe_discussion_
about politics the trial judge said):

. "Strangely .encugh they cnly ask Mr. Whife about it,
they donft ask Mr. Stephenson. WNow, White. did say
. that there was some . talking about politics by The :
accused, but | don't know if he said deceased was
~..involved.in that conversation.. But it should have
‘been put a 1ittie better by learned Counsel for the
... .Defence, but it was puf in a sort of milc way and o
only t6 one witress, so | don't see how they can all
~make -up and only cne knows .about ift, Anyway, fho?v
+he defence. The defence is one of alibi.

Page 174 - revis wEnq the evidence of
" Eustace Stephenson the trial judge said:

”So, now, This par# of_*he case of the defence
“about thelatcused and 4he -decezased talking about
Labour Party and P.N.P, wasrft put o this witness.
‘Parhaps “it«should have been. It .wasn't; but it was
put to the other METWeSS; White, and White admits 1T
inpart. coiiie o : . T T

Page 180:

pccused held decsased in his collar before and
~+the -deceased-was afraid but.he did not sound vexed .
when he asked the words about shooting. Then They
“now-come-to the veryy, very -imporfant part.from the:. =
defence’ point of view but it could have bean put
crstrongly, omore gtronglyithan this: 'l-hear the young
people Talk but | dongf pay them ne mind. They were
~ out there talking. 1 hear them talking:-ibout.politics,
Labour and F.N.P. | believe +he accused Te{k about |T
Voutsider the theatrel L .ovic o™ - TR



'+;on as ov:dence of prOVﬁcafiow

_ Concern:ng The pu++|n0 of The suggesf:on To only Oﬂe wlfness,. '

 'Wr. Saundcrs Qubmrf+ed +ha+ 1+ wouid hgvm been be++er s+ra+egy +o have puf &

:“l? to alt wt?nesses 50" !ﬂ ThaT regard The Judge s observaflon was correcT .
' _However The subm155|on ran |f one w:Tness admlffed if 1+ would nonefheiess:
;Tbe ev.dence Upon whtch ?he Jury can be d:recfed To cons:der provocafton; t  ,_;;;H-'
' ':He m#gnfalned +HaT +hb c:Ted passages |nd|ca+e +ha+ Thcfzudgﬁ saw someTh:nQ ;_' :

”' j  as yef unspec;fied - whtch shouid %ave been IefT +o The Jury buf hﬁ befrays

Iack of ciarrfy o‘ *hough? when he con+|nued 4'he subm;ssnon ?o inciude

'.:ifhe sfafemenf Thaf The Triai Jnge misundﬂrsfood The vaiue of The confron+°wff':

Two evsis are lnheren+ ;n These SmeISSlonS 1. To accommodafe .-V-'

-f+hese subm;sarons would tnvolve an unwarranTeé exfens:on of fha law
: re!aftng ?o provoca+|on h !+ wou!d requrre fha? The Tes?tmony ot The gj
. app!»can+ be fgnored by The +r|aE Judge Thcre ss no*h:ng To suggesf a [oss T'_‘ S

of self~con+rol ‘so Thuf whaT fhe Tr:al Judce a? page 181 of +he ?rwnscr;pf

| referred ?o ag “fh:s sbemtngiy innocuous COﬁVDFSGinﬂ”.; a Turm WhICh earned 1;.
':'Mr Saunde“5 disaoprova!-~ so enraged +he apptacanT a5 fo dp+hrono has
'.reason and a* The same Tame enabte hlm To rema:n There for abouT fwo and '_ _:

.oneuhatf hours (from 6 8 30 p m accordang To his *esflmony) Wi+h0u+ any :;:,.

|nc:den+ and ?hen affer ano?her one und one haif hours +o refurn fo ?he qcene;'

 rn such +ranspor+ of passuon Thaf he was sf;fi no+ ;n con+roi of hlmself Iff.

.':IS othou: Fhat wh:le rev:ew1ng The prosecuflon s case The .r:al Judge was 57:'"“

none*hv[ess mnndfu? of mainfain ﬂg an appropr:a*e JudIC|aI rec+:fude These.

fpassagos are unavailing

me aound oursslves complefeiy unabie To perform The mvn+al

: conforT&ons whtch wouiﬂ be nmcesspry To enable us To flnd evndence of

"provoca?son Turkihg :n fhe fac* +Ha+ ?hm app!lcan+ Itve* sn a depresseA area o

of Spdnach Town and by venfurtna up-fown To +he TheaTre and g;Vﬂn the -
' The

. scc:olosncai curcumsTances c+ bo?h/teve! a+ whfch The accusoc ex:sTed :n ‘his ._-'
'-;communl?y as we!l as a? The nafronaf ieve! +hc chalienqe by Tra decaased

- ﬂfo +he accused was A confronfafion aﬂd a provocafron of fhe aﬁcuscﬂ




This sybmiseion ef fhe_epplipanf_VeQTQringfppffowﬁ_paTent{yijgnores_The;_e
eVTdén°§_0feThé appjjean{ fhaf:he ffequenfs The_fﬁeafre:_,_
. | . Furfher ev;dence of provoca;:on was |den+|f|ed by Mr. Saunders ,i‘
kin The facT Tha? +here was a concer*ed efforf To exctude the apptscanT
-from +he +he3fre ~a piace of pub!!c enTerTalnmenT - vcdencad by The .
.rcfusat +o Ie- h:m enTer when he wsshed To do sc - wi?houf paylngg refusalﬁ
whlch Was fc¢er enforced bv summoninq The manager and The pollce' Reqardingi
Thus rafher novel subrissron we con?en? ourselves WITh the commenf that we.
had not conceived the possibility of such a eybmjesxpn_peing_mede and to. ..
caufjonw%haf:such a sqpmfsejon comes very close fo cloaking”rank-indiscipline
with an ayra_ef_tegif}macyﬁandJrespecfaej{ify. .
As_To a convicfion_fer manslaughTer_on The”bas}s of Jack of ..
lnfenf we ca!i a?fenflon to The fact Thaf the applecanf sho+ The deceased o
sfandtng s:y fecf from h:m wi?h The gun in his ouTsTrefche4 hand oonn?ang at
h .'..m-_?,f*ef-ff’."??T—‘?”é,’_‘S to shoot him.. In those circumstances to falk of. a . .
lack Qf_infenf TO“g}li”is pfioee::_:
" The question of identification, in the face of the evidence that.
the app1;;an+_and fhe.rejevanf yi?nesees yere_alt_kngwn to eachﬁpfhef_for,_:
_ye;re_eqd}wergﬁjpncppfacf;af.The Séme.fheﬁffe-OQ!V:hOUFS,PGfOfG the fatal .
Tshoofiqgwwi?hmfbe;fjghfing;es indicafed needgpef_engage our Time. The same
goes for The contention that an identification parade should have been held,
farjci;:a:[,_‘l'l'_j;mgh47_[;{'19__i_'_‘@s__qi'i_'__\aiC;L;ld_.l:)e__°
_ No_epthor%fiee:weqe referred fo during the ccurse of the argument
and we doubt that eny could be found to support those submissions., preyer,
as a fogtnote in closing, Counsel cid mention 2 few authorities but it would
serve no US??QifPQFPQSQ to c}ufferﬁfhisiaeeeesari!yWbrief_sfefemenf of the
reasons for our decision with refersnces to authorities which, in such 3
setting, must at best be unheipful.
.. For The,r%ason;Théf,fheﬂsubm?séiqns all lack merit.we refused the

application for leave to appeal.




