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Applicance Headley and Imivn unrepresented
kppellant Atking unrepreséncved
cryvan syvkes for the Crowi
May 12 and June «, 195%4
WRIGHY, J.5.2
The above-mencioned Lhize peroons, along with cne
arnold Johnson, ware charged on an indictment containing Zoux

counts befcye Uopurtney Cryr, J. in toe Sazant Jawes Circuit Jourt

]

Gn Zdth Apral, istd. All four were cnarged on councts L, Z; 3

’

‘

with illegal Possession of Firearm iCount 1} and Robpery with

v

Agyravation (Counts 2 and ). cmith alone was charged with
¥Yllegal Peosseszszion of Firearm on Count <. #with the exception

of atkins, who pleaded not guilty to all charges, they pleaded
guiliy as charged and weie sentenced as fcllows: On counts 1,
2, 3, 8mith, Heauley, Johnson each to twelve years imprisonment
witn hard labocur. Un count ¢ shith to twelve vears imprisonment

with hard labour - sentences to run concurrently. The trial of
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Ektkins lasted five cays at the end of which he was convicted on

f

cach of the tlhiree counts on which he was charged and was
sencenced toe imprisonment with nard lapour for tnirteen years on
each count.

The applications of meadley ang swmith foxr leave

appeal againsht sentences war

&

refused and their sentences ordered
Lo commence on Eith duvgust, L1990,

Atkins haa peen granted leave to appeal by the single

Judge cbviously o saeve the guestion of hls identification consi-

cred 7 the Court : ‘harafore state the
LTTeq oy L UGUTT, L L8, LDEralilie; S5Cate LTiid
facts 0f the case suffigiently Lo be able wo auesl with Lhe point
&l 5SS
di. IS5UL,

Yhe night of mMay 1%, i%¢f, was & nightmars which

hudolph bcarleti and hisg fawmily living at Bottom Cambiridge,

about 9:00 p.it., the family was rudely awakened a2% about 1345 a.m,
by strange sounds which preceded the entry cf three armed men into
the bedrcom of Kr. Lcarlett and his common~law wife
Migs Pamela dorris., Whe three who picaded guilty were those thrae

men armed with a gun, & machete and a knize. S¢ gslfi-assured

Gown -+ HMr., scazlsitt on tne Fleoor and ddiss Morris, who had sacz
Up in bed when they mads thelr entry bringing her waughiter E£rom
her room waith a ®nife zt her headback, was pushed back and fell
propped up against toe bedhead - a& fact which was to prove
advantageous in & mnanner they aid not intend.

kMr. Scarlett was made to {isclose where his wallet was
and it wvas promptly taxen with its conteoants of over $2,08C. In
the meantime, he had to seesk refuge undernsath the bed as one

intruder chreatoned him with 2 machete.



ihe dauchter had been dumped on the bed besige

yise Morris, who &L gun point was forc :ad to dizclosze the wheare-

abouts of her handbag which was immediacaly relieveo of 1its
contents ¢f poney anc jewellery. They demended tihe remainde

of hex sellery and when she showed them tne bLox in which 1t
was, that boz was fetched ang set in her lap anc she was told

o identify those which were real gold which she did. Further,

she was askeda for the big gold chain which she useu to wear.

YT was in a handbag atop the closet and that, too, was talel.

-

States currency froi her. BHuring this time she heard tne fouwth
swr oonoc a do in deh so long?  Lf the gal a gi oonco
treuble shoot her in her b... C... &and come”. ‘They collected
#11l the electronic ecguipment in si¢hi aud items of clothing and
haberdashery and then retreatea cutsids for what appeared to be
z conference. When they re-zppeared the fourth man, armed with

& gun, was with them. 1t was then made plain thet rapiung was
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rit their intentions.

the ingignity of & phyeiczl examinaticn befocre hsr vord was
L e e oy e T g e gy o o Y t a7 - R e T s
accepiad, Her Shaminsy then ahihotihced. wpll, YOou dnuaghoer Tasld

and having w0 sald ae grabbed on o the daughtey
Lng Der 0LE the bed. But that wis not to ke, In the
micest of all that dangey, iss lovrisg hela on to her fifteen

year cld daughtor andt would not relent alvhough the fourth man
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AT the appellant Atkins, stoed by the door

with his gun trained on ner and chieatening tc shoct her. Do
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15 face in
an earnest plee to spare her. At last Headley intervened and

Saxd, "Low her man, just leave her alone™. it took some
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Sust cool, man, Lust cool, 'low her man®.
the was then askesd if she knew them and she szid no but the
fourth men, oexpressing himself with the =zid cf euplietives,
indicaced that she might not be a stranger anc further threatened

to shoot her.

They then demanded itie Key to ks. Scarlstt’s van and

first gunmen went back to Hiss Horris and admonisnad ner thus:
gal, no tell nobody nothing

kncw, fow yulr si if vunh ever

nOthxnu €o we a coume

=Y

GG yuh somstning p
vail tco, vuh; ;u} Kmow?.”

. IR, S,
Eut My, SCariettc

!

They went out witlh their loct ¢f some 535U,;00U0.
anticipated a retvurn because he knew they would have trouble
starting the van so he locked the doors. He was correct. They
camne back kicking at the door and complaining that the "van won't
start”. Whereupon the cccupants began to scream and retreating

footsteps were heard. 7This was after they had spent some thirty

On the guestion of the identity of atkins, Miss Horris

"He was the cus that cune in last,
de was the 3&8Cond guni®lle  sseooe

L could zee nis face and his body
becauss he was standing in ©
doorway and I courld sze h;x
cicarly from the time he entered
the room and he helc the gun o
me because this time ¥ chougnit it
was death. coveeseor. The way in
which, the mann lu wh;fH he came
t¢ the rooum a '

-d - _/
me I was sure that he WES g01n9 to
sheot me and § was locking directly
in his face, yvou xuow tryiag to
plead with him. 3¢ I had & gocd
locx at hifm. ..ccese. oG I was
lockaing straight in his face,

beeavse, you know, Lrying Lo plead
wWill: him, because the way how he
was behaving like he would shoet
me at a&ny moment., S0 its like
about mayipe approxinmately ten
minutes, vou Koow, maybs 2Dbout
minutes or more.”

k!.



The Jdistance between them, she said, was cazven to eight feet.
to soe was greatly facilitated by the propped-up

ame in and

G

pesition inte which she had been pushed when they
which position was retained chroughout the ordeal.

Doth Hr. Scarlect and Miss Moryis pointed out Atkins

on identification Parades consiscing of Iourteen men on
July 7, 1985, at the lontego Bay Police Station in the presence

of his attornsy, who repiresenced him at the triszi., In identi-
Eying him, br. cearlett touched Atking and said, "tYhic cne”.
tiss Morris, howaver, saidg, "Thiz looks like ong, he is one®.

The three, who pleacead guilty, were each found in
possezsion of goods stolen from the house., Hothing was found
with Atkins. Vistal identificavion would, therefore; in his
case, be o live isste aidea by his pley of an 2libi supporited

- ' by Steve smith, a co-accused, wiho testified that Atkins was not

cne of the rntruders av Mr. sScarleti’s howe on the night of

nd-motl

k!
4

May i%. BAtkins® ¢z er, who was also callea, did not
betray any knowledge of his whereaboubs at the time of the
robbery. &ne only spoke oi events after his arrest.

The lesarned tria

fnt

dudge, in ussessing tlhe svidence

relevant te the ideniity of aAtikins as cue of the marauders:

examined the opporiuiity disclosed in the evidence and expressed
himeelf as satisfied Lhat he was guility on all cocunts on which

he was charged. Buc he cmitted to warn himzelf and wo 4o s¢ in
the manner reguira2d in numerous Jjudgments cf this Court and of
the Privy Ccuncil, §9;tuaateiyp however, this fzilure on the
parc of the learned trial judge is not crucial., The warning

1s to ensure that the issue of identification iz settleu only
after all the relevant faccvers have been carefully consicered
in order to eliminate the dznger of mistalien identity. Where,

therefore, that canger is removed by the confession of the

appellunt no problem arigses. {(dHee R. v. Anthony Mcintosh &.C.C.A

145/8Y9 delivered iith Februery, 1991 {uareporicedi).



o
The appellant Atking was the first of the four
cesparados to be picked up by the police, Acting Corpo

Vernon Ellis, on June &, 1%§$, who told Aitkinsg thatr he had

ey

received certain information “that he i$ a prime suspect in an

alleged case of robbery and that he can &ssist the police in
their investigation®. Ytraxghtaway he told the officer thatb -
"he @nd some of his con friends
went to a house at Cambridge

and robbed the occupants of
theivr jewellery and cash.”

it was s a result of informaticn which he suppliea why the

officer was able to pick up the other three, who were charged,
the very next day, and recover some of the stolen property.
We BLy nociiing, however, to cercuace from the dutv of triai
judges to cbserve the fegulirement 1o warn themselves appro-
priately. Indesd, where the iden tificacion is fortified, as
in this case, by a confession it canncot be amiss for the Jjudge
to emphasize that fact.

¥We are savisiied that the conviceion of Atkins is
justified by the weioht of the evidence against him.
SERTEHCES 2

Much time wert intoe the considerats on of the
seniences

Headloy was given credit for tihe ¥act that he had
pleaded guiliy and Liad intervened o fowestall the effori to
rape Miss Morrig' daughter. However, on his aebit side
appeared fouy previcus convigtions, one for illegal possession
of firearm (idth July, 1984] ans a tiree~yeaxr sentence in the
Saint James C.reuit Court on isth July, 1%6¢, %he menory of
which must still have been fresh in his mind when ke foined
that gang to ro: ca the night of Hay i%, less than three years
sftesr thav conviciion and sentence,

omich had had the benefir of §oou parentage but had

chesen ©o invoive hinself with known criminals, who terrorized
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the community. He had earned cne previous convicition. While
in custody, he gave the officer informaticn which enzbled him
TC GO to Smith's home and vaeover cne .38 Smith and Wesson

revolver alony with fourteen .38 wnexpended cartridges. The

by
{

serial number of the fivesrm had besn sresed. when asked whoze
gun it was Smith replied:

A i mi gun, officer, is the sauc

gun me ana ai cother den friends

use ané roh the weman and man at

Sottom Cambridge.”

Atkins had no previous convictions but the trial
judge took note of the role he played first in exhorting his
Cco-accused te shoot the woman if she gave any troukls and then
the terror te¢ which he subjected Mises Horris during the final
stage of their unwelcome viszt when he secmed bent on shoocting
her and may only have been deterred by Ler pleas and Headley's
intervention.

in cux opinion, these sentences were well earned and

80 we refused o interfere with them.



