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“‘Ihi's rule would appear at first sight to give the Court a complete direction in the matter.

‘But it has been held that it only applies to proceedings which are voidable, not t(;
proceedings which are a nullity; for these are automatically void and a person affected by
them can apply to have them set aside ex debito justitiae in the inherent jurisdiction of the
Court without going under the rule; see Analby v. Praetorious [1888] 20 Q.B.D. 764 and
Craigv. Kanseen [1943) | AIlE.R. 180.”

In this case the error lies in the premature entry of a judgment. Indeed, it is a judgment
entered before actual default js made by the defendant. It is irregular and amounts to a nullity
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The defendant is therefore entitled to have it set aside ex debito justitiae.
The Court therefore orders as follows:
Default judgment entered on August 6, 1991 set aside on the followin

I. The defendant be at liberty to file a defence withi €]
2. Costs of this o pliiﬁ ofc BRD B! to be ta; ot Were
C '

REGINA » RICHARD KING ANENISOON"

[COURT OF APPEAL (Rowe, P., Forte, J.A. and Wolfe, J.A_, (Ag.)) July 14,15, 16, 17,22
and October 5, 1992]

Criminal Law - Procedure - Jurisdiction of resident magistrate to try two or more informations
together - One appellant tried for two different offences on two different informations - Both ap-
pellants ried together on one information -No objection to joint trial - Implied acquiescence -
Consent of defendants to be tried together not necessary - Justices of the Peace Jurisdiction Act

s5s. 9, 11- Criminal Justice (Administration) Aes, s. 22 - Customs Act, ss. 210, 217, '

Criminal Law - Sentence - Breach of Customs Act - Discretion of resident magistrate to impose
penally of less than three times value of goods - Customs Act, 5. 217,

The appellants were tried and convicted before a resident magistrate for breach of section
210of the Customs Act. On one information the appellant King was convicted for the offence
of being concemned in the importation of uncustomed goods. On another information both
appellants were convicted for the offence of knowingly being concemed with the same goods.
Both informations were tried together. King was sentenced to pay a fine or imprisonment in
dcfat‘xlt. Cox was given a similar sentence. The case for the prosecution was that certain goods
consigned to the first appellant arrived at the wharf, A telegram was sent to the address given
but no reply was received, The system required that certain documents be processed and
customs duties be paid before release of the goods. No documents were processed and no
customs duties paid but a few weeks later the container which bore the goods and the goods
.lhemsel ves were found at the house of the appellant, King. On arrest when King was asked
if h? was the importer of the container he said “Yes”, Asked if he had the required licence
for' importation he said “No”. At the trial it was not disputed that he had no licence and had
paid no customs duties, The case against Cox was that as one of the security guards manning

lhz? gate to the wharf, he allowed the container bearing the goods to leave the wharf without
being authorized, in consideration of a certain sum of. money. He was questioned by the police
and asked to return for further questioning, which he failed to do. Some months later when
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he was found by the police he escaped custody and again disappeared. The resident magistrate
found his alibi defence in his dock statement to be untrue. On appeal it was contended that
(a) the two informations ought not to have been tried together without the consent of the
appellants; (b) the trial was a nullity as the resident magistrate did not exercise her judicial
discretion in fixing the fines but adopted the decision of the Commissioner of Customs, which
was an administrative act and, (c) in respect of the appellant Cox, the verdict was unreasonable
and cannot be supported by the evidence.

Held:-4t common law the important consideration in determining whether informations
can be tried together are {a) whether the facts are closely connected and (b) whether the overall
interests of justice required that the information be tried together. In determining these factors
it is desirable that the resident magistrate, before doing so allow the parties to state any
objections they have to this course, as such objections may have an effect on whether in the
interests of justice the informations should be tried together. Under section 22 of the Criminal
Justice (Administration) Act persons accused of different offences may be tried together
where the offences arise from the same transaction or out of the same or connected facts and
a person charged with two or more offences arising out of acts so connected as to form the
same transaction may be tried at the same time on all the charges. Both provisions are subject
to the discretion of the court as to whether the defendants are likely to be prejudiced or
embarrassed in their defence by reason of the joinder. In the instant case, the facts relied on
by the Crown in respect of each information appear to be qualified to be considered as the
same transaction and in relation to the joint trial of both appellants the facts appear to be, at
the least closely connected;

+~(ii) as at the trial the appellant King was represented by counsel and the appellant Cox
though not represented was present, and as no objection to a joint trial was taken at the
beginning of the trial when the resident magistrate announced that both informations would
be tried together, the appellants could not be allowed to contend that prejudice or embarrass-
ment resulted from the joinder; in any event it is recognized at common law that consent may
be implied and the appellants’ silence at the beginning of the trial indicated that they were at
that stage conceding that no prejudice or embarrassment would be caused to them; further,
at the close of the prosecution’s case the resident magistrate allowed counsel for King to
make his objection to the joint trial and thereafter expressly refused the application to sever;
this was an ideal case for a joinder and the procedure cannot be faulted,;

(iii) section 217 of the Customs Act clearly gave the resident magistrate the discretion to
impose a sentence for an amount less than three times the value of the subject matter where
special reasons exist;

(iv) no special reasons had been shown that would cause the resident magistrate to vary
the provisions of section 210 of the Customs Act as the so called miner role played by Cox
facilitated the removal of the container from the wharf and therefore contributed in a
substantial manner to the commission of the offence; therefore it cannot be said that the
verdict in relation to Cox was unreasonable and cannot be supported on the evidence.

Appeal dismissed. Sentence as to payment of fines varied.

Cases referred to:
(1) InReClayton[1983]) 2 A.C. 473, [1983] 2 W.L.R. 555; {1983] 1 Al E.R. 984
(2) R v. Yeeloy(1941)4J.LR.53
(3) R.v. Fenwick Tucker (1971) 12 J.L.R. 354
(4) R v. Ashbourne, JJ., Ex parte Naden [1950] W.N. 51; 48 L. G.R. 268
(5) R.v. Dunmon, JJ., Ex parte Anderson [1964] 1 W.L.R. 1039; [1964] 2 All ER.
943
(6) R v. Assim [1966] 2 Q.B. 249; [1966]) 3 W.L.R. 55; [1966] 2 All E.R. 881
(7) R v. Seebalack (1950) 5 J.L.R. 245
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(8) R v.Jesimia Lawrence (1943) 4 J.L.R. 125
Appeal from convictions in the Resident Magistrate’s Court for the parish of St. Andrey,

lan Ramsay and Mrs. Jacqueline Samuels-Brown for the appellant King
Mprs. Jacqueline Samuel-Brown for the appellant Cox.
Miss. D. Harrison for the Crown.

FORTE, J.A.: The appellants were tried and convicted in the Resident Magistrate’s Court
for the parish of St. Andrew on the 11th day of June 1990 for breaches of section 210 of the
Customs Act.

On information 252/90, the appellant King was convicted for the offence of being
concerned in the importation of a Volvo motor car, a Datsun pick-up, a quantity of used tyres
and an engine.

Both appellants were convicted on information 253/90, on which they were tried with
others, for the offence of knowingly being concerned with the fraudulent evasion of duties
payable on the same goods which formed the subject matter of information 252/90, They
were sentenced as follows:

Information 252/90 and 253/90

Richard King — At the election of the Commissioner of Customs to pay a penalty of
$294,961.50 on each information. In default of payment to serve a term of two years
imprisonment in each case.

Information 253/90

Leo Cox ~ At the election of the Commissioner of Customs to pay a penalty of
$294,961.50. In default of payment to serve a term of eighteen months imprisonment.

They now appeal against their convictions and sentences. On the 22nd July, 1992 at the
conclusion of the arguments of counsel, we dismissed the appeals, and promised to reduce
our reasons to writing. These which follow are our reasons.

The appeal tumned firstly on the jurisdictional competence of the learned Resident
Magistrate to try both informations together without the consent of the defendants, Mrs,
Samuels-Brown for whose research we express gratitude, in developing her arguments, first
maintained that at common law, there was no jurisdiction in a magistrate to try together either:

(a) two informations, charging the same person for two different offences;
(b) two or more informations, charging different persons for similar offences.

In addition, she contended that such joinder was prohibited by the provisions of sections
9 and 11 of the Justices of the Peace Jurisdiction Act, and in particular section 9 which reads
as follows: ’

“9. Every such complaint upon which a Justice or Justices is or are or shall be authorized
by law to make an order and every information for any offence or act punishable
upon summary conviction, unless some particular enactment of this Island shall
otherwise require, may respectively be made or laid without any oath or affirmation
being made of the truth thereof, except in cases of information where the Justice or
Justices receiving the same shall thereupon issue his or their warrant in the first
instance to apprehend the defendant as aforesaid; and in every such case where the
Justice or Justices shall issue his or their warrant in the first instance, the matter of
such informations shall be substantiated by the oath or affirmation of the informant,
or by some witness or witnesses on his behalf, before any such warrant shall be issued;
and every such complaint shall be for one matter of complaint only, and not for two
or more matters of complaint, and every such information shall be for one offence
only, and not for two or more offences; and every such complaint or information may
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be laid or made by the complainant or informant in person, or by his counsel or
solicitor, or other person authorised in that behalf.” (Emphasis added)

These provisions are obviously to protect against duplicity, and in this view, we are
supported by the dicta of Lord Roskill in the case of In Re Clayton [1983] 2 A.C. 473 a case
which was brought to our attention as a result of the industry of Miss Harrison for the Crown.
In commenting on the provisions of section 10 of the English Summary Jurisdiction Act of
1848, which are in similar terms to section 9, Lord Roskill said at page 488:

*“. .. It seems to me clear that the relevant words of section 10 are directed to preventing
duplicity in informations. They are not directed to preventing as a matter of statutory
prohibition either the trial of two or more informations at the same time or the trial of two
or more offenders together where the relevant facts are sufficiently clearly related. The
object of the rule against duplicity has always been that there should be no uncertainty as
to the offence charged. But there is no such uncertainty where two or more informations
are properly laid against an alleged offender. He knows that he is charged as stated in each
information.””

This opinion which is consistent with our own views makes irrelevant the provisions of
section 9 of the Justices of the Peace Act to the issues to be resolved in this case and disclose
the invalidity of the argument of the appellants in this regard.

For her proposition that at common law, joinder of informations without the consent of
the accused was prohibited, Mrs. Samuels-Brown relied on the cases of R. v. Yee Loy 4J.L.R.
and R. v. Fenwick Tucker 12 J.L.R. 359. The case of Yee Loy was tried before the enactment
of section 22 of the Criminal Justice (Administration) Act, which will be referred to later in
this judgment, and which it appears was the result of the decision made therein {Yee Loy).
It was held in that case that a Resident Magistrate had no jurisdiction to try two separate
informations against two defendants at one and the same time even with the consent of the
defendants, It will be seen later, however, that the provisions of section 22 now empowers a
resident magistrate to try two informations together in certain circumstances and the question
of whether, under the terms of its provisions, consent of the defendant is now mandatory will
be discussed.

Nevertheless, having considered and examined the cited authorities on the subject
including the case of Yee Loy, Smith, J.A., in delivering the judgment of the Court in R. v.
Fenwick Tucker (supra) came to the conclusion that there was no common law rule which
prohibited the joint trial of two informations if there is consent, He stated thus at page 360:

“If there is a common law rule, it is strénge that no reference is made to it in any of the
cases. If there is such a rule it is not clear what precisely are its terms, Learned counsel
for the appellant was unable to point to a statement of the rule anywhere. If the rule exists
it certainly is not as wide as stated by counsel. It is quite clear from the passages in the
Jjudgments of Lord Goddard and Lord Parker quoted above, that there is no legal objection
to a joint trial with the consent of the defendant.”

He however recognized that:
“Even implied consent is sufficient. (See R. v. Ashbourne, JJ., ex parte Naden [1950] 94
Sol. Jo. 454, 40 Cr. App. R. 95, and R. v. Dunmow, JJ., ex parte Anderson [1964] 2 All
E.R. 943).”

In all of the cases examined by Smith, J.A., and followed to the extent outlined in his
Jjudgment in Fenwick Tucker (supra), it was presumed without any detailed consideration,
that consent either expressed or implied was necessary in order to justify the joint trial of two
informations. Later, however in 1983, the whole question was analytically considered by the
House of Lords in the case of In Re Clayton (supra), and in our view, the dicta of Lord Roskill
therein, is not only in keeping with our own opinions, but should be considered as settling
all the controversy that surround this question not only in the English jurisdiction, but in our
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own. After analysing the dicta in various cases in England, which concluded that informations
could only be tried together with the consent of the accused, Lord Roskill declared the opinion
of the House in the following words (p. 491), which are found to be appropriate in our own
situation;

*‘Commeonsense today dictates that in the interests of justice as a whole magistrates should
have a discretion in what manner they deal with these problems. . . . Today I see no
compelling reason why your Lordships should not say that the practice in magistrate’s
courts in these matters should henceforth be analogous to the practice prescribed in R. v,
Assim (1966) 2 Q.B. 249 in relation to trials on indictment. Where a defendant is charge&
on several informations and the facts are connected, for example motoring offence or
several charges of shoplifting, I can see no reason why those informations should not, if
the justices think fit, be heard together. Similarly, if two or more defendants are charged
on separate informations but the facts are connected, I can see no reason why they should
not, if the justices think fit, be heard together.”’ [Emphasis added]

He, however, thereafter continued:

““Of course, when this question arises, as from time to time it will arise, justices will be
well advised to inquire both of the prosecution and of the defence whether cither side has
any objection to all the informations being heard together. If consent if forthcoming on
both sides there is no problem. If such consent is not forthcoming, the justices should then
consider the rival submissions and, under any, necessary advice from their clerk, rule as
they think right in the overall interests of justice. If the defendant is absent or not
represented, the justices, of course, should seek the views of the prosecution and again if
necessary the advice of their clerk and then rule as they think fit in the overall interests of
Jjustice.”

At common law, therefore, the important considerations in determining whether informa-
‘tions can be tried together are - (i) are the facts closely connected, and (ii) does the overall
interests of justice require that they be tried together. In determining those factors, it is
desirable that the magistrate before doing so, allow the parties to state any objection they
have to this course, as such objections may have an effect on whether in the interests of justice
Phe informations should be tried together; the overriding principle however, being whether
in the magistrate’s opinion the overall interests of justice requires a joint trial.

Before dealing with the application of these principles to the facts of the instant case, we
now turn to the statutory provisions, which the Crown at the trial of these offences, relied on
to justify the joint trial of both informations,

Section 22 of the Criminal Justice (Administration) Act provides as set out hereunder for
joint trial in summary cases:

722. (1) Where, in relation to offences triable summarily -

(a) persons are accused of similar offences committed in the course of the
same transaction; or

(b) persons are accused of an offence and persons are accused of aiding and
abetting the commission of such offence, or of an attempt to commit such
offence; or

(¢) persons are accused of different offences committed in the course of the
same transaction, or arising out of the same, or closely connected, facts,
they may be tried at the same time unless the Court is of the opinion that
they, or any one of them, are likely to be prejudiced or embarrassed in
their, or his defence by reason of such joint trial.

{2) Where, in relation to offences triable summarily -

(@) a person is charged with two or more offences arising out of acts so

connected as to form the same transaction; or

H
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(b) asingle act or series of acts is of such a nature that it is doubtful which
of several offences the facts which can be proved will constitute, and a
person is charged with each or any of such offences,

such charges may be tried at the same time unless the Court is of the opinion

that such person is likely to be prejudiced or embarrassed in his defence by

reason of such joinder.”

It is obvious from the record, that the Crown relied on section 22(1) (c) and section 22(2)
(a) in order to justify the joint trial of informations 252 and 253/90. The facts relied on by
the Crown in respect of each information appear to be eminently qualified to be considered
as the same transaction one with the other, and in relation to the joint trial of both appellants,
certainly the facts appear to be, at the least, closely connected facts. Were it not for the
ingenuity of Mrs. Samuels-Brown, the Court would think it highly unnecessary to give any
serious consideration to any contrary conclusion. Counsel, however, argued very strongly
that the facts presented in proof of the offences charged in the informations, do not disclose
that they were of the same transaction, nor did the offences arise *‘out of the same or closely
connected facts.” In order to determine whether there is any validity in this contention, it is
necessary to examine the evidence advanced in relation to each offence.

Information 252/90 charged the appellant King for being concerned in importing into
Jamaica certain restricted goods. This charge arose out of the following evidence.

On the 30th June, 1988 a vessel of the Zim Shipping Lines off-loaded at the Newport
Boulevard Wharf in St. Andrew, a container numbered ZCSU 2061052 consigned to
“Richard King in care of Keith Richards of Fruit Belt District Fruit Belt P.O. Portland.” In
the container were the Volvo motor car and other items already referred to in detail. In keeping
with normal procedure Mr. Dwight Tracey, validating officer of Carib Star Shipping Ltd.
(then International Shipping) the Jamaican agents for the Zim line, sent a telegram to “Mr.
Richard King’ to the stated address, but received no reply. The system required that on receipt
of notification of the arrival of the goods, the consignee should go to the shipping office, present
his original bill of lading endorsed by the agents of the shipping company, and then a delivery
order would be issued to the consignee to enable him to commence the process of clearing the
goods. In this case, the consignee, “Mr. Richard King” never attended the office, nor was
the original bill of lading presented for validation, i.e., no delivery order was ever issued.

Ms. Genevieve Dean, the senior surveyor at the Manifest Branch of the Commissioner of
Customs and Excise had the responsibility of checking all manifest for shipment on vessels
docking at the relevant wharf. She related a system which required the delivery order to be
presented to her department, in order to pursue the process of clearance of the goods. In
relation to the relevant container No. ZCSU 2061052, no clearance documents were ever
presented to her department for that consignment. In fact, neither the stripping station, nor
the customs warehouse had any record of that container, and as far as customs were concerned,
the container should have been still on the wharf. This was not so however, because on the
10th July, 1988 the container, and its contents were found by Detective Sergeant Winston
Lawrence at the house of the appellant Richard King at Lumsden in the parish of St. Ann.
On seeing the appellant King, and having cautioned him, the sergeant asked him if he was
the importer of a container whereupon he replied, *“Yes, Mr. Lawrence but you nuh know
already sah, you nuh haffi badda ask mi again.” Asked if he was the importer of each item
he again replied in the positive, but when he was asked whether he had the required licence
for these importations he said, no. The appellant King then produced the original bill of lading
which, as we have seen, should first have been presented to the Shipping Company before a
delivery order could have been issued.

Atthe trial, the appellant did not contend that he had a licence for the importation of these
items and so on the facts there was really no other verdict that could have been entered in
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respect of this information but that of guilty. It is not surprising therefore, that in respectof A

this information, no complaint as to the findings of fact has been made in this appeal

It is important to note at this point that the container was found at the premises of th
appellant King without having gone through the proper processes of customs and the
clez.irance of the goods, a process which of course, would involve the payment of the requ; g
dutfes Pefore their release. The second information 253/90 related to the evasion of cu(.lst(l)re
duties in respect of the very goods, the subject matter of the charge on information 252/:(1)S
on which the appellant King was charged alone. The whole picture of the Crown’s c .
the?efore, was that King illegally imported the goods into the island and in doin, Iy
deliberately gave a fictitious address, as the address of the consignee, and thereafter in grjo’
to refnove the goods from the wharf, he joined with others in a plant to remove them ille al]er
ann.i in so doing evade the payment of the necessary customs duty, The evidence in relagtioy
to information 253/90 therefore, concentrated on proving that the container was ille a]ln
removed and by whom. The evidence in respect of this information against King is exfcuy
Fhe same as the evidence against him in respect of information 252/90, In order to prov.y
information 252/90, it was important that it be proved that he was found in possession of the
goods and at an address, different to the fictitious address to which he had consigned the
goods. .In order to prove his involvement in the offence of information 253/90, i.e. evadine
.Lhe duties, it was important to prove that the goods were consigned to him, that t.;ne we .
illegally taken from the wharf and were found in his possession. ’ ywere

In tho‘se circumstances, it is clear as clear can be that the facts in relation to the two offences
charged in the separate informations, are so closely connected , that they form part of the
same transaction, that is to say, the illegal importation of the specified goods into the island
and in furtherance thereof to remove them illegally from the wharf without the knowled e,
of those responsible for assessing and collecting the duties payable thereon, thereb d'g
the payment of the said duties, ’ yevaine

Mrs. Samuels-Brown, however, contended that assuming that her submissions that the
consent of the accused is necessary at common law for the joint trial of informations, is
}macceptab]e, nevertheless, even under the statutory provisions, the consent of the accu;ed
is mz?ndatt?ry and in any event, the [earned Resident Magistrate did not advert her mind to a
l:z::;i;l:tl;)r;i :Z 'whether in the circumstances of the case, the informations ought to have

Section 22 empowers the court to try the informations together in certain circumstances
unle§s the court is of the opinion that they, orany one of them, (i.e. persons to be tried together)
a:e.hkely _to_ be prejudiced or embarrassed in their, or his defence by reason of such Jjoint trial
This prow;zon does not require the consent of the de fendant, but rather requires the magistrate.
to determine whether in his opinion, any embarrassment or prejudice will accrue to the
defenfiant if the informations are jointly tried. It follows, that any such conclusion can only
be arr.xve(.i at where the prejudice or embarrassment appears on the face of the record, or where
an objection is taken by the defendant or his counsel, showing that such are the circu’mstances
that exist in a particular case.

In the instant case, the appellant King was represented by counsel, but not so the appellant
Cox. At the commencement, counsel for the Crown informed the court that she intended to
proceed on information 252 & 253/90 and asked that other informations remain on file. Crown
Coun.sel opened extensively as to the facts upon which the Crown would rely in respect of
bot!f informations and in respect of the appellants and their co-accused. After the facts were
outlined, the accused were pleaded on the respective informations on which they were
ch'arged, and all entered pleas of not guilty. Neither counsel who appeared for the appellant
King nor the appellant Cox made any objection to the joint trial, Nothing was therefore
advanced by the defence to indicate any prejudice or embarrassment which might be caused
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to them if the court embarked on a joint trial. Before the leamed Resident Magistrate, were
the informations and the proposed evidence upon which the Crown intended to prove its case.
In those circumstances, the leamed Resident Magistrate implicitly acquiesced in the joint
trial, there being nothing either on the record, or coming by way of objection to suggest any
reason why the powers under section 22 should not be exercised.

After the case for the Crown was closed however, Mr. Ramsay, counsel then appearing
for the appellant King, by way of a no case submission, contended firstly, that there was no
common law power in the court to try the informations together and secondly, that if there
was jurisdiction by virtue of the statute, nevertheless the joint trial was prejudicial and
embarrassing to the appellant, and consequently section 22 could not be applied. In support
of this contention, he advanced the following:

“Whether or not it is correct to say that two charges can be tried together it could only be
done if there is no prejudice. Obvious that Mr. King must be embarrassed if called upon
to answer a charge of importing goods into the island and also at the time answering to

the charge of fraudulently evading customs duties. If he should say yes he imported

without license it would tend to support other charge. Also once he is charged with other
people this increases ambit of prejudicial material which may be introduced. Test is
whether the situation is inherently prejudicial not whether it is.”

Counsel for the Crown in reply, relied on the provisions of section 22, and contended that
““it was for the court to decide at the outset whether there would be prejudice or embarrass-
ment. The prosecution’s case she said could only be conveniently dealt with together being
based on common design.” Mr. Ramsay thereafter, at that stage of the trial, applied to the
Court to order a separate trial for the appellant King on the informations before the Court,
and to proceed against the other accused. The application was refused.

It is correct as is contended for by the appellants, that there was no express adjudication
by the learned Resident Magistrate at the commencement of the case, as to whether or not in
the circumstances of the case as disclosed in the opening of the Crown, any prejudice or
embarrassment could in her opinion, be caused to the defendants. That is not to say, however,
that the decision to embark on a joint trial, was not the result of an adherence to the provisions
of section 22, as nothing disclosed in the opening of the Crown could be said to indicate any
prejudice or embarrassment to the defendants and there was in fact no objection offered by
the defence. The cases cited by Smith, J.A., in the case of Fenwick Tucker (supra)} as did
Smith, J.A., himself, recognized that even where it was thought that consent was necessary,
implied consent was sufficient.

If consent therefore, can be implied, the silence of the appellants, when it was stated that
the informations would be tried together, must by necessity indicate that they were at that
stage conceding that no prejudice or embarrassment would be caused to them.

The learned Resident Magistrate however, at the end of the Crown’s case, and in spite of
her decision at the commencement to proceed with the joint trial, allowed counsel for King
to make his objection to that procedure, giving his reasons for the prejudice and embarrass-
ment which he concluded would befall the appellant King, and thereafter expressly refused
the application to sever the trial.

In our view, this was, on the facts, an ideal case for joint trial, given the offences charged
on the informations, and we hold that the leamed Resident Magistrate adopted the correct
procedure in resolving the issues between the Crown and the several accused in the context
of one trial. This ground of appeal therefore fails.

Mrs. Samuels-Brown next challenged the validity of the trial process, contending that the
trial should be declared a nullity. Her complaint was based on the fact that the pecuniary
penalties imposed on both appellants were:

(i) not fixed by the learned Resident Magistrate in exercise of her judicial discretion but
by the Commissioner of Customs in the exercise of an administrative act;
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(i)  the sentences were fixed, and determined outside the arena of the trial, resulting in the
appellants’ being denied of their right to be present throughout their trial.
(iii) the Customs Act does not permit, after a trial has commenced, the fettering of the learned
Resident Magistrate’s exercise of her judicial discretion by the election of the Commis.
sioner of Customs.

‘ Section 210 of the Customs Act, under which the appellants were sentenced and as far ag
is relevant to the issue reads as follows:
“210.  Every person who shall import or bring or be concerned in importing or bringing

into the Island any prohibited goods or any goods the importation of which s
restricted ... or shall be in any way knowingly concerned in any fraudulent
evasion or attempt at evasion of any import or export duties of customs ... shall
for each such offence incur a penalty of two hundred doliars, or treble, the valye
of the goods, at the election of the Commissioner; and all goods in respect of
which any such offence shall be committed shall be forfeited.”

Mrs. Samuels-Brown cited two cases in an effort to distinguish them. In both cases, the
Court of Appeal, in construing certain provisions of the Excise Duty Law, which are ir; the
exact terms as section 210, held that the Resident Magistrate has no Jurisdiction to mitigate
the penalty and was bound to impose sentence in accordance with the election of the Collector
General,

The two cases are: R. v. Seebalack 5 J.L.R. 245 and R, v. Jessica Lawrence 4 JLR. 125,
Counsel, however, contended that the same approach did not apply to the Customs Act, as
the provisions of section 217 thereof give the Resident Magistrate some degree of diseret’ion
rﬁeﬂ dealing with offences conceming the evasion of customs duty. The section reads as
ollows:

“217.  Where a penalty is prescribed for the commission of an offence under this Act
or any regulations made thereunder such offence shall be punishable by a penalty
not exceeding the penalty so prescribed; provided that where by reason of the
commission of any offence the payment of any customs duty has or might have
been evaded the penalty imposed shall, unless the court for special reasons thinks
fit to order otherwise, and without prejudice to the power of the court to impose
a greater penalty, be not less than treble the amount of duty payable.”

The cases of Seebalack and Lawrence which in our view, declare the relevant law
correctly, are sufficient to dispose of the complaints categorized in (i) and (it) of the above
stated s_ubmissions of counsel. Mrs. Samuels-Brown, however, developed her submissions
onsection 217 of the Act, certainly in respect of the appellant Cox, to contend that the leamed
Resident Magistrate came to her conclusion on sentence without giving any consideration to
the powers she had under the section, as special reasons existed in his case,

Section 217 clearly gives a discretion to the Resident Magistrate in cases such as this,
where the payment of customs duty was evaded, to impose a sentence for an amount less than
three tir_nes the value of the subject matter where special reasons exist. At the time of the
sentetncmg, counsel for the appellants did bring to the attention of the learned Resident
Maglétfate, the provisions of section 217 and submitted that special reasons existed for
exercising the discretion, particularly in the case of the appellant Cox. The reasons advanced
at the time, and also before us, related to what was described as the minor role Cox performed,
the fact that he did not benefit in any way, and the period of incarceration he had already
sPcnt before the trial. As these submissions were made before the election of the Commis-
sioner had been submitted, the learned Resident Magistrate adjourned the case, and on the

adjoumed date, being seized of the “election” proceeded to impose a sentence in keeping
with it. In our view, the leamed Resident Magistrate was correct in so doing as no special
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reason for varying from the provisions of section 210 existed in this case. The so-called minor
role was indeed a role which facilitated the removal of the container from the wharf, and
therefore, contributed in a substantial manner, to the commission of the offence. For those
reasons this ground also fails.

We turn now to the last submission of Mrs. Samuels-Brown that the verdict of the learned
Resident Magistrate in respect to the appellant Cox is unreasonable and cannot be supported
by the evidence. For the purpose of dealing with this contention, it will not be necessary to
make any detailed reference to the facts, but what is relevant is set out hereunder.

On the 5th July, prior to the recovery of the container from the house of the appellant
King, it was seen at the wharf in a line of other trucks, waiting to be released by the security
guards who manned the padlocked gates, and who should only release the trucks on
presentation of a gate-pass, a delivery order and a trailer interchange report. The pass is issued
only after the delivery order is thoroughly checked against the container number, and other
documents to ascertain that all the procedures have been correctly followed, including the
payment of the necessary customs duties. At the time the relevant container was in the line
the appellant Cox was one of the persons responsible for unlocking the padlock and opening
the gate on presentation of the pass. Before doing so however, he is required to see that the
container number on the Trailer Interchange Report, the gate-pass, and the delivery order
correspond with the container. He should also ensure that the licence number of the truck and
the seal number of the container are the same as recorded.

On the relevant day, Michael Edwards was the Interchange Clerk, whose duty it was to
check all the documents and to issue the gate-pass. On seeing the truck with the container in
the line, the driver of the truck, Paul Riley, a co-accused who was convicted, but who has not
appealed, requested of him that he release the truck without the necessary papers in
consideration of a certain sum of money. This he refused to do, but nevertheless, soon after,
he noticed that the truck with the container which had been at the head of the line was no
longer there. No documents had been presented and no delivery order or gate-pass had been
issued. The container was not on the wharf and should not have been released as there were
no documents in relation to it. As the appellant Cox, was, at that time one of the guards at
the gate, he, obviously along with another guard who was tried and acquitted became a prime
suspect.

The reasons given by the learned Resident Magistrate for her conclusion of guilt in respect
of the appellant Cox are, in our view, sound and point to evidence which clearly justifies her
conclusion. It is sufficient only to refer to those reasons which follow;

““I find that the accused Leo Cox was the security guard who allowed the truck pulling
the container to leave the compound, that he did so knowing that there were no documents
authorizing the release of the container and that no duties had been paid. This finding is
based on the evidence of the system employed in his work area, his behaviour on being
approached by the police and lies told in his unswomn statement from the dock. He was
seen with the keys for the exit gates, between the hours of 1.00 p.m. and 4.00 p.m,,
checking documents and allowing trucks pulling containers to go through the gates. At
some point during that time the containers in question was positioned right in front of one
of the exit gates. By 3.50 p.m. it was gone.

When first questioned by Detective Sergeant Lawrence he was requested to return for
further questioning but he failed to do so. Some months later when he was found by
Sergeant Lawrence and was being taken to the station he tricked Sergeant Lawrence into
allowing him to leave the vehicle and disappeared. [ find that these actions are not
consistent with innocence. I further find that Mr. Cox lied when in his unsworn statement
he spoke of working on records in the guard room at the relevant time between 1.00 p.m.
to 4.00 p.m. That was the first time this was mentioned. It was not mentioned te the police
when he was eventually taken into custody neither was it mentioned when the witness
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Tulloch spoke of seeing him at the gates working during that period, nor when he spoke
of the requirement for guards to record information from gate passes on log sheets. He
too is found guilty as charged.”

In those circumstances, we cannot say that the verdict of the learned Residént Magistrate
was unreasonable, and consequently this ground also fails.

For these reasons the appeals of both appellants were dismissed, and the sentences
affirmed, except for a variation in the case of the sentence in relation to Cox which will be
explained hereafter.

On the application of Mrs. Samuels-Brown, we heard submissions as to the inability of
the appellant King to pay the total fines immediately because of circumstances which were
detailed to us. In the circumstances, particularly the fact that the forfeited goods represented
his life-savings and the distinct possibility that he would, in the future, be better able to pay
the fines, we felt that this was a proper case to allow the appellant time within which to pay
the fine and consequently made the following order:

Appellant King to pay the sum of $94,961.50 immediately. To pay $200,000 on or before
30th September 1992, and $50,000 on or before 31st January, 1993, Thereafier, to pay
$50,000 per month until the fines are fully paid.

In respect to the appellant Cox, we were informed by Mrs. Samuels-Brown that he had
been in custody for three months before the trial of the case, and that for the greater part of
the time which has passed since his conviction, he has been treated as a prisoner because,
due to a misunderstanding, it was not known in the prisons that he was an appellant. On that
basis, we ordered that the sentence in default of payment of the fines be varied, so as to allow
for his release on the 18th July, 1992.

OSBOURNE WITTER v. BRINKS JAMAICA LIMITED

[SUPREME COURT (Harrison, J.) March 23, 24, April § and October 10, 1992]

Negligence - Employer's liability - Defective equipment - Safe system of work - Company’s car
used for duties and to take home - Car knowingly defective - Car broke down, employee held up
by gunman - Whether employer negligent or in breach of contract.

The plaintiff is employed to the defendant company to deliver cheques. For the purpose
of his duties he contracted to take possession of a motor car belonging to the company on a
Sunday afternoon, drive it home and return to work 5:30 a.m. every moming from Monday
to Friday. The vehicle should be returned on Friday evening for servicing and the cycle begins
again each Sunday afternoon. On Friday 24th June, 1987 the vehicle could not start. The
company’s manager and service man were advised of the defect. The following Sunday
afternoon the plaintiff was told by the serviceman that the defect was corrected the plaintiff
took possession of the vehicle, visited some friends and on his way from his friends’ house
to his home the car broke down. In the course of checking the car, he was held up by a gun
man and sustained injuries to his finger. He brought an action against the defendant’s for
damages for negligence in that it was their failure to provide a safe vehicle by fixing the defect
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which caused the car to break down so that the plaintiff could be held up by a gun man and
thereby sustained injury. The plaintiff also claimed, in the altematwe, breach of contract to
prove a safe system of work.

Held: (i) the plaintiff as an employee was required to take the motor vehicle home prior
to commencement of his actual transportation duties. Though he deviated to visit his friend
at the time of the occurrence he was on his way home and therefore is deemed to have been
in the course of his employment. As the defect was known to the company, it was in breach
in failing to provide a defect-free vehicle to its employee, the plaintiff;

(ii) the motor vehicle provided by the defendant company was for the transportation of
the plaintiff and the cheques. There is no evidence that it was regarded as part of the security
system of employment. The defect in the vehicle was therefore not referable to the obligation
as to the provision of safe system of work;

(iii} the act of the gun man was not a direct consequence of the motor vehicle being unable
to start and not a foreseeable consequence. The defendant is therefore not liable for the injury
sustained by the plaintiff.

Judgment for the defendant, with costs to be agreed or taxed.
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