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" JAMAICA

IN THE COURT OF APPEAL

RESIDENT MAGISTRATE'S COURT OF APPEAL NO. 62/89

BEFORE: THE HON. MR. JUSTICE WRIGHT, J.A.
THE HON. MISS JUSTICE MORGAN, J.A.
THE HON. MR. JUSTICE GORDON, J.A. (Ag.)

REGINA | | L

VS.

DALTON WILSON.

. Walter Scott for ‘the ippellant

Mrs. Lorna Errar-Gayle for the Crown

November 27 and January 31, 1990

WRIGHT, J.A:

=§<No person may lawfully perform the duties of an - {
' Inspector under the Transport Authority Ahct, 1987, unless
such a person is duly qualified under the terms and conditions

of that Act.

Section 12 of the iict reads:-.

“12 - (1) The Minister may, for the purpose
of inspecting and monitoring the operations of
all public passenger vehicles, designate as
Inspectors, on such terms and conditions as he
thinks fit, public officers or persons employed
by the Authority who, in his opinion, are by
training and experience qualified to be so
dgsignated. - '

i [ (2) The designation of a person as an
nspector under subsection (1) shall be notified
in the Gazette.

»It is to be obsekved that without the notification

-

of the designation in the Gazetse the process of constituting

. an Inspector is incomplete and the action of such a person
]

purporting té act as an Inspector would not be élothed with
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»legality. That the post is meant to be of importance is
underscored by the fact that under Section 13 of the Act
the Inspector shares with a Constable, inter alia, the power
at any time to -

"(a) stop and inspectvany public passenger
vehicle to ensure compliance with the
terms of the road licence and any
relevant road traffic enactments;

(b) stop and inspect any vehicle which
he reasonably suspects is operating .
as a public passenger vehicle contrary
to relevant road traffic enactments;

(c) monitor-the frequency of public
passenger vehicles on any route;

(d) carry out inspection of conductors
i and drivers of public passenger vehicles
) and the licences held by these conduc-
tors and drivers;
(e) seize any vehicle operating or used as
a public passenger vehicle without the
requisite licence;

(£) prosecute any person for any contraven-
tion of a relevant road traffic enactment."

Further, ‘Section 15 of the Act accords to an
Inspector the same proﬁection accorded a Constable with
regard to "any action or legal proceedings brought against
any Inspector in réspect of any act done in pursuance or
execution or intended execution of this Act or the regulations
made thereunder." | .

The appell&nt was convicted in the Resident
Magistrate's Court for the parish of St. Andrew before Her
Honour Mrs. lMarjorie Smith on April 26, 1989 and senteﬁced
as follows:-

1, For Disobeying an Inspector's signal

‘ . Fined $100 or 10 days
imprisonment at hard
labour

2. Dangerbdus Driving

Fined $600 or 30 days

imprisonment at hard

. labour '
)

\' ¢
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3. Not Producing Driver's Licence
Fined $500r 10 days

imprisonment at haxd
labour,

The appeal which cameon for hearing on November 27,

1989 is against these convictions and sentences.

The iﬁcident giving rise to these charges occu;reﬂ
at Half—Way-Tree in the parish of St. Andrew -on 0ct¢5er 25,
1988 when one Arthur McFarlane purporting to be a Route
Inspector of the Traffic Auphority appointed undef Section
li’(supra) issued instructions to the appellant, the drivér
~of a public p&ssenger vehicle, which instructions the
appellant refused to obey. Those inétructions were to park
-his vehicle in line with the other buses already lined up
and when he refused he was required to produce his driver's
licende but this instruction was also .disobeyed. The appel-
lant stated that he was not COmplying because he did not
"recognize the inspedtors;" He then drove off the bus while
McFarlane was standing before the bus and although he jumped
out of the way he was hit on the shouldér by the rear-view

mirror on the left side of the bus.

T'he appellant drove.away but McFarlane followed.
and reported the matter to a'policeman on partol, who
stopped the bus and the appellant complied with his deménd
to be shown the road licence though the Driver's Licence .

was not produced. The appellant was summoned to answer

/
these charges.

' f

In his defence he admitted being asked for his
\

road licence and driver's libgnce but did not produce

\ _
them because when he asked 'for what rcason?" he received
ho answer. Because of the position of other vehicles he”

said it was not possible for him to park as had béen
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indicated. But he said he told the policeman that he had
refused to show the required licences to Mr; McFarlane
“because I did not know who he was”. On that point Mr,

" McFarlane said he had shown the appellant his "I.D." but that

is now only of acadehic interest.

Defence Counsel submitted that -

"prosecution case not proven,
Gazette should be tendered to
say McFarlane is an Inspector."

There was no ruling on this submission. ‘‘he court found that

Mr. McFarlane did show the appellant his 1.D. and that his
. i

-

instructiona‘we}e disdbeyed. It was found too that "the
defendant drove off the bus when the iﬁspector was in front
of him in a manner which amounted to dangerous driving"”.
.It was also found that despite the inspector's taking avoid-

ing action he was hit by the rear-view mirror.

It is clear that the learned Resident Magistrate
did not appreciate the significance of the Defence httorney's
submission - unless the finding that the Inspector did show

his 1I.D. was meant to be the answer.

All the convictions were sought to be impugned

on the ground that -~

"The verdict of the learned Resident

Magistrate is unreasonable and/or

cannot be supported having regard

to the evidence because no evidence

was led to prove Mr. McFarlane was

a designated inspector as required

by Section 12(1) of the Transport

; Authority Act or that if he were so
designated his designation was
published in the Gazette as is required
by Section 12(2) of the Transport
Authority Ahct, 1987."

o
Counsel for the Crown readily admitted the vali-

dity of the complaint and conceded the point. The publish—h

3 . ‘ [ . » '
ing in the Gazette, which is notice to all Jamaica, 'is

|
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necessary as was stated earlier, to complete his designa-
fibn as an Inspector. And indeed the point is not novel
because it is well known that in similar cases e.g. Breaches
of the,Spirit‘Licence Act where it is necessary to prove the
relevant premises are licensed this is done by production of
the Gazette showing the publication of the iicence.é,lndegd

6Authorities abound in support of the proposition that the

. trial judge has a discretion to allow the case for the prose-
cution to be re-opened to meet objection taken on a point of
tedﬁnicality such as'the_non;production of the Gazetﬁe_in the
;nstant case: fHargreaves v, Hilliam (1894) 58 J.P. 655;
R. v. Sullivan (1923) 1 K.B,‘47: Middigton v. Rowlett (1954)
1 W.L.R. 831; R. .v. Kenneth Codner k1955) 6 J.L.R. 339;

"R, V. 'McKenna (1956) 40 C.i.R. 65; Price v. Humphries
(1558) 2 Q.B. 355 at 358 (per Devlin, J.). But be it noted
that this ground could only avail the appellant with regard
to the charées under the Transport Authority Act though Mr.
Scott for the appellant thought otherwise. However, the.
fallacy of his contention is readily expésed when it is
appreciated that it is no defence to a charge of Dangerous
Driving to plead that the victim had no right to be in the
road,

It is unfortunate that the learned Resident
Magistrate failed to appreciate the significance of the
submission and so to do what has often been déne in such
instances and allow the Gazette to be tendered, if iﬁdeed
there was éuch a Gaze&te. It is all the more unfortunate
because ﬁhe need for disciplih$ in the public transporta-
tion system is notorious and thé provisioﬁs of this Act

are meant to meet that'need.

¢ ' ]



In the circumstances we allowed the appeals
against convictions for Disdbeying an Inspector's Signal
and ndt producing Driyér's Licence. Those convictions were«
quashed and verdicts oflacqﬁittal‘ehtered and the éentencés
were set aside. Tﬁe appeal for Dangerous Driving was dis-

missed and the conviction and sentence affirmed.



