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In this appeal brought by leave of the Court of Appeal of

Jamaica the appellant (""the Accused') secks to have set aside an order
of that court of 11 March 1977, whereby it ordered a new trial of the
appellant upon a charge of murder of which he had been convicted by
the verdict of a jury upon his trial in the Home Circuit Court on
7 May 1976,

The case against the Accused presented by the prosecution at
that previous trial had turned upon his identification by a single eye-

witness, Miss Sadie Samuels, as having been prescnt and armed with a

‘revolver on the premises where and at the timc when the deceased, a

Beach Club proprietor called Fedlan ¥alsh, was shot, The appeal of the
Aecused against his conviction was based principally on the quality of
this identification evidence, It was contended on hig behalf that the
verdict of the jury was unreasonable and could not be supported having
regard to the evidence; alternatively it was contended that the learned
judge in his summing-up had failed to give the jury adequate instructions
and warnings upon the issue of identity.

The Court of Appeal unanimously allowed the appeal and quashead
the convictione Their Lor?ships will examine later the precise grounds
on which they did so. They also ordered a new trial; but this was by a
majority only. 1In July 1977 they gave leave to the Accused to appeal to

Her Majesty in Council and certified four points of law as arising for
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congideration on the appeal, viz:

1.  Vhether or not the Court of Appeal can properly order a
new trial where the only evidence implicating the
prisaer (a) has been discredified and/or (b) is palbably
or manifestly unreliable.

2. VWhether or not a new trial might properly be ordered
where the real issue in the case is the reliability of the
visual identification of a prisoner previously unknown
to the identifying witness and the identifying witness
was given a description of the prisomer prior to
pointing him out on an identity parade.

3. VWhether or not in the instant case it was proper and
reasonable to order a new trial,

4., What are the principles which should apply in considering
whether or not a new trial should be ordered,

The power to order a new trial is conferred upon the Court of

Appeal of Jamaica by s. 14(2) of the Judicnture (Appellate Jurisdiction)
Act, 1962, which is in the following terms -

“(2) Subject to the provisions of this Act the Court shall,
if they allow an appeal against conviction, quash the
conviction, and direct a judgment and verdict of
acquittal to be entered, or, if the interests of
Jjustice so require, order a new trial at such
time and place as the court may think fit,"

Although the verb used is mandatory: "the Court shall ...,
if the interest of justice so require, order a new trial®, any
consideration of what the interests of justice require in a particular
case may call for a balancing of a whole variety of factors, some of
which will weigh in favour of & new trial and sone against, and not all
of which are necessarily confined to the interests of the individual
accused and the prosecution in the particular case. The weight to be
given to these various factors may differ from case to cage and depends
very much on local conditions in Jamaica with which the Court of Appeal
is much more familar than their Lordships and is better qualified to
assess, Their Lordships woulld not think it right to intefere with 2
decision of the Court of Appeal as to how to exercise their power under
s, 14(2) to order a new trial unless their Lordships were satisfied that
the Court of Appeal had erred in principle by taking into consideration
some matter to which they should not have paid regard or by failing to
take into consideration some matter to which they should have paid
regerd, and in consequence & substantial injustice had been done to one
or other of the parties,

In the evidence given by Miss Samuels both at the preliminary
examination and at the trial itself there were what the Court of Appeal

described as “"inconsistencies in her evidence surrounding her ability
properly to identify the appellant." Their Lordships agree, but do not

find it necessary to go !nto any detail, After Miss Samuels had completed

J
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her evidence it cmerged irkthe cross-examination of the Detective
Inspector in charge of the casc that the Accused had been undergoing

a sentence of imprisonment at St. Catherine District Prison, that in
February 1975, a little less that two months before the murder of
Fedlan Yalsh on 6 April 1995, he had escaped from prison and had
remained at large until he was recaptured at some date in April 1975
after the murder. After his cscape his description was published in
the press and on the radio and television and a photograph of him was
published in at lenst one daily newspaper, His appearance was distinc-
tive by recason of a conspicious scar across his forehead and his two
centre upper tecoth were missing. Neither of these disfigurements had
featured in the description of Fedlan talsh's assailant that Miss Samuels
had originally given to the police.

In the light of this cvidence as to the publication of
descriptions and photographs of the fAccused during a period before the
identity parade at which Miss Camuels had picked out the Accused,
application was made by counscl for the prosecution that she should be
recalled, The application was granted and on further examination she
said that during the rclevant period she had seen no photograph of the
Accused in %the press or on television, but that she had heard a
description of him "up by wherec £§h27 was living"i at a date which she

fdentified as being between the time of the murder amd th.ot of the

identity parade, Although she was cross-examined by defence counsel with

a view to eliciting an admission that she had also seen a photograph of
the Accused no questions werce asked either by him or by counsel for the

prosecution to throw light upon what characteristics had featured in

the description of the aAccused that she had heard before the identifis «i

cation parade and what part, if any, the description had played in
enabling her to pick out the Accused from the other participants.

In referring to this lacuna in the prosecution's evidence the
Court of Appcal said:

"Tt wag unfortunate th;t the. 'descripfion' ewidence was
ailowea POt oA Es Bt wa5°le§%°%o REL jury

In that state of the evidence the Court of Appeal found itself unable to
say whether Miss Samuels was able to identify the accused wholly by
reason of the prior description or wholly from her own powers of
observation or from 2 cowbination of buth. They pointed out that if

it was wholly from her own powers of observation then '"the matter was
one properly to be left for the determination of the jury'"; but that if
it were not, "serious thought would have had to be given to the

'no case! submission mude at the close of the Crown's case'., The
crucial sentence in the Court of Appeal's judgment is:

"Tn the circumstances we are unable to see how the jury could
have resolved the question of the identity of the appellant so
as to be sure %ecause clarification had not been obtained of the
witness's answer regarding the, description of the appellant she
said she had received', ' .
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Their Lordships agree with thisj; but what it amounts to is a

holding that the verdict of the jury vas unrcasonable and could not be
supported having regard to the evidence. The Court of Appeal went on
to say th .t the judge's comission to dircct the jury on how that aspect
of the evidence on identity should have heun resolved was a non-
direction amounting to a misdircction; but in the light of what they
had already held and of the guidelines as to the way in which c¢vidence
as to identification should be treated as laid down by the English Court
of Appeal in R, v, Turnbull /T9767 3 all E.R. 549, which is followed

by the courts in Jamaica, the only direction that the judge could

properly have given to the jury was that on the state of the evidence
before them the Accused was cantitled to be acquitted.

Having reached, in their Lordships' view quite rightly, the
conclusion that the inconsistencies and gaps in the evidence of identity
adduced at the first trial were such as to render any verdict of guilty
against the ccused unrcasoncble or, in the words of corresponding
provisions in other common law jurisdictions indluding England, "unsafe
or unsatisfactoryh, the court in their Lordshipst! view ought.mot to
have ordered a new trial in order that the Crown should hove another
chance to fill thc gaps. 1In doing so they crred in principle.

The interest of justice that is served by the power to order a
new trial is the interest of the public in Jamaica that those persons
who are guilty of serious crimes should be brought to justice and
should not escape it merely because of some technical blunder by the
judge 1n the conduct of the trial or his summing-up to the jury. There
are, or course, countervailing interests of justice which must also be
taken into consideration. The nature and strength of these will vary
from case to case. Onec of?thgeoﬁis the observance of a basic principle
that underlines the azdversary system under which criminal cases are
conducted in jurisdictions which follow the procedure of the common
law: it is for the prosecutiocn to prove the case against the accused.
It is the prosecution's function, and not part of the functions of the
court, to decide what cevidence to adduce and what facts to elicit from
the witnesses it decides to call., In contrast the judge's function is
to control the trial, to see that the proper procedure is followed,
and to hold thes balsonce cvenly between prosecution and defence during
the course of the hearing and in his summing-up to the jury. He is
entitled, if he considers it appropriatc, himself to put questions to
the witnesses o clarify answers that they have given to counsel for
the parties; but he is not under any duty to do so, and where, as in
the instant casc, the partics sre represcnted by competent and
experienced counscl it is gencrally prudent to leave them to conduct
their respective cases in their own way.

It would conflict vith the basic principle that in every crimal

trial it is for the prosecution to prove its case against the accused,
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if a new trial were ordered in cascs where at the original trial the
evidence which the prosecution had chosen to adduce was insufficient
to justify a conviction by any reansonable jury which had been properly
directed, In such o casce whether or not the jury's verdict of guilty

wa

[4/]

induced by some misdirection of the judge at the trial is immateri~l;
the poverning reascon why the verdict must be set aside is because the
prosecution having chosen to bring the accused to trial hnas failed to
adduce sufficient evidence to justify convicting bhim of the offence
with which hu has been charged. To order a2 new trial would be to give
the prosecution a sscond chance to make good the evidential deficiencies
in its case - and, if a second chance, why not a third? To do so would,
in their Lordships' view, amount to an error of principle in the
exercise of the power under s, 14(2) of the Judicature (Appecllate
Jurisdiction) act, 1962,

In the U.5,A, wherc new trials in criminal cases are a common-
place a similar distinction betwecn cases in which the verdict of a
jury has been set aside because of the inadecuacy of the prosecution's
evidence, and cases where the verdict has been sst aside on other
grounds, had besn drawn by the Supreme Court of the United States. 1In
the former class of case a new trial is not to be ordered in either the
Federal or the Stote jurisdiction: Burke v, U.S. 437 U.S.: Greene v,

Massey 437 U,S.

gttt

That the instant case fell within the category in which a new
trial ought ncot to have been ordered may have been obscured by the
circumstance that Miss Samuels'! crucial answer that she had heard a
description of the fccused Yup by where ZE@§Z~was living" was given
in response to a guestion by the lcarned judge; and on the hearing of
the appeal it was suggested by counsel for the Accused that os the
matter was not further probed by counscl for either party the judge
ought to have taken it upon himgelf to pursue the matter, He could quite
properly have done so had he thought fit, but, as their Lordships have
already pointcd out, he was under no duty to moke good the deficiencies
in the prosecution's case, ii the prosccution did not choose to do so.
The instant case thus falls into the category of those in which the
verdict of a jury has boen set aside boecausce of the inade%uacy of the
prosecutionts evidences The Court of ippeal's error in principle lay
in failing to tresat this as a conclusive factor against ordering a new
trial,

Their Lordships will uccordingly humbly advise Her Majesty that
this appesal should be allowed and that so wuch of the order of 11 March
1977 as orders a new trial of the appellant on the charge of murdering
Tedlan 7alsh should he reversoed,.

Their Lordships hove, in what they have already said, sufficiently

answored the certified cuestions (1), (2) and (3). Question (4) is



6.
generel in its terms and asks for a statemont of the principles which
should apply in considering whether or not a ncw trial should be orderci.

Their Lordships would be vaery loth to embark upon a catalogue of
factors which may be pres.nt in particular cases and, where they are,
will call for consideration in determining whether upon the quashing of
a conviction the interests of justice do reguire that a new trial be
helds The danger of such o catulogue is that, despite all warnings, it
may come to be troated as oxhoustive or the order in which the various
factors are listed may come to be regarded as indicative of the compara-
tive weight to be attached to them; whereas there may be factors which
in the particular circumstances of some future case might be decisive
but which their Lordships have not now the prescience to foresce, whilo
the relative weight to be attached tu each one of the several factors
which are likely to be relevant in tho common run of cases may vary
widely from case to case according to its particular circumstances.

The recognition of the factors relevant to the particular case and the
asscssment of their relative importance arc matters which call for the
exercise of the collective sense of justice and common sense of the
members of the Court of Appenl of Jamaica who arce familiar, as their
Lordships are not, with local conditions. What their Lordships now scy
in an endeavour to provide the assistance sought by certified question
(4) must be read with the following warning in mind,

Their Lordships have already indicated in disposing of the inst-nt
appeal that the interest of justice that is served by the power to order
a new trial is the interest of the public in Jamaica that those persons
who are guilty of serious crimes should be brought to justice and not
escape 1t merely because of some technical blunder by the judge in the
conduct of the trial or in his summing-up tc¢ the jury. Save in circum-
stances s¢ exceptional that theilr Lordships cannot readily envisage
them it ought not to be excrcised where, 2s in the instant case, a reason
for setting aoside the verdict is that the evidence adduced at the trisl
was insufficient to justify & conviction by a reasonable jury even if
properly dirccted. It is not in the interests of justice as administerod
under the common law system of criminal procedure that the prosecution
should be given another chance to cure evidential deficiencies in its
case against the accused.

At the other extyeme, where the evidence against the accused at
the trial was so strong that sny reascnable jury fs properly directed
would have conviclted the accusod, prima facie the more appropriate
ﬁ%@i) and dismiss the appeal

instead of incurring the cxpense and inconvenience to witnesses and

course is to apply the proviso to s.

jurors which would be involved in another trial.
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In cuses which fall between these two extremes there may be muny
factors descrving of consideration, some operating against and some in
faveur of the excrcise of the power. The scriousness or otherwise of
the offence must always be z relevant factory so may its prevalence; =nl,
wherc the wrevious trial was prolonged and complex, the expense ond the
length of time for which the court and jury would be involved in a frosh
hearing may also be relevint considerctions. So too is the considerction
that any criminal trial is to scme extent an ordeal for the accused, which
the accused ought ncet to be condemned to undergo for a second time
through no fault of his own unless the interests of justice require that
he should do se. The length of time thot will have elapsed between the
offence and the new trial if one be ordered may vary in importance frowm
case to case, though having regard to the onus of prcof which lies upon
the prosecution lapse of time may tend to opurnteto its disadvantage
rather then to that of the accused., Newdrtheless there may be cases
where evidance which tended to support the defence at the first trial
would not be available at the new trial and, if this were so, it would
be a powerful factor agoainst ordering o new trial.

The strength of the case presented by the prosecution at the

‘previous trial is always one of the factors to be taken into consideration

but, except in the two extreme cases thst have been referred to, the
weight to be attached to this factor moy vary widely from case to case
according to tho nature of the crime, the particular circumstances in
which it was cogmitted and the current state of public opinion in
Jamaica. On the one hand there mey well be cases where despite a near
certainty that upon a second trigl the accused would be convicted the
countervailing reasons are strong enough to justify refraining from
that course. On the other hand it is not necessarily a condition
precedent to the ordering of a new trial that the Court of Appeal
should be satisfied of the probibility that it will result in a conviction.
There may be cases where, even though the Court of Appeal considers that
upon a fresh trial an acquittal is on balance meore likely that a

conviction, "it is in the interest of the public, the complainant, and

.the appellant himself that the question of guilt or otherwise be

determined finally by the verdict of a jury, undnot left as something

which must remailn undecided by reason of a defect in legal machinery".
This was said by the Full Court of Hong Kong when ordering-a new trial
in Ng Yuk Kin v, Regina (1955) 39 H.K.L.R. 49 at p.60. This was a

case of rape, but in their Lordships' view it states a consideration

that may be of wider application than to that crime alone,

Their Lordships in answer to the Court of Appeal's request have
mentioned scme of the factors that are most likely to call for considera-
tion in the common run ¢f cases in Jamaica in which that court is called

upon to determine whether or not to exercise its power to order a new



triale. They reopeat that the factors thot they have referred to do
not pretend to constitute an exhaustive list. Save as respects
insufficicncy of the c¢vidence adduced by the prosecution at the
previous tricl, their Lordships have deliberately refrained from
giving any indication that might suggest that any one factor is
necessarily more important than another., The weight to be attache
to each of them in any individual casce will depend not only upon its
own particular factsg but also upon the svcial environment in which
criminal justice in Jamaica falls to be administered to-day. As
their Lordships have already said, this makes the task of balancing
the various factors one that is morce fitly confided to appellate

judges regiding in the island,




