JAMAICA

In THE COURT OF APPIAL

SUPREME COURT CRIMINAL APPIAL NO, 190/79

BEFORE: 15 HOW, MR, JUSTICE ROWE, J.A, = PRESIDING
TiHE HON, MR, JUSTICS CAREY, J.A.
THT HON, ¥R, JUSTICE CAMPBELL, J.A. (AG.)

DONALD REID V., REGINA )

lire Riechard Small for appellant,

Mr. G. Andrade, Deputy Director of Public
Prosecutions and Miss D. Harrison for the Crown.

October 14 and 15; December &, 1981,

CAMPBELL, J.A., (AG.):

This appeal was heard on the 14th and 15th day of
Getober, 1981, on which latter date the apreal was allowed, the
conviction gquashed and thé verdict set aside, We intimated that our
reaxson therefor would be vut in writing., This we now do.

The appellant was convictod in the Manchester Circuit
Court on October, 24, 1979 for the offence of 'causing grievous
hodily harm with intent' und was sentenced to undergo imprisqnment for
nine years at hard labour.

On November, 19, 1978 between €.30 peme. and 7.30 p.m.
one Septimus Graham, a plumber of Chudleigh, Manchester, received
serious bodily injuries on the pavement of a bar situated by the main
road at Suecceed in Manchester,

It was a Sunday cvening. The prosecution's case was
that Graham and threc others, travelling in an estate car from Trelawny
towards Christiana stopped alongside the bar on their left or near sido
at Succeed in Manchaster to purchase milk for a puppy acquired earlier
that day by Graham., o milk was availahle but the group proceeded to

repnle themselves with spirituwous refreshments. The puppy was left
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Another witness for the defence Errol Harriott who
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fclt by both the accused and Johin IZdwards of the hearse having

sowething and dropaing back, He szid vhen "Cuttie! stabbed at
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The first sround of appeal srgusd namely Ground 5 is that

"The lourned tric:l judse erre? in directing the

jury that it 4id not wmatter whether thoe motor-

bike fell on fhwe complainant. This direction was
siven degpite the fact thet it was the prosecution's
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In order to appreciate the full iwmport of this ground

complaint, it is neccgsary to refoer to parts of the learned
P ’ J ¥

judge's summing-up. In ¢oing so, it will become apparent that

direction was faulty, primarily because the learned trial judge

view misread the evidence of the prosccution witnesses as it

siznificance 0f the motor-cycle in the tragedy. It seems that thoe

learned trial judge's view of the prosecution's case was that the

kanocking cown of the motor-cycle took place in the course of and

conbemporaneous with the infliction of the injury to Geaham by the
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hearse driven by the accused.
The learncd trial judge at paze 8 of his summation sat”

"On his return (the accuscd) he called out

the complainant who was then at the door of

the bar, The complainant refused to go but,

it ended up that while the complainant is

walking along a wall towards a car, that is, _
the vehicle that he had parked, the accused drove
his hearse at the complainant who Jjumped out of the
way using words, asking him if he wanted to kill
him, reverscd, drove again, knocked down a mo or-
bike and pinned the man salong the wall sasssees
Accorling tc the prosecution's cuse it was a
deliberate act, and the prosccution is saying that
his potive was the resentment after the fight that
he had been engaged in with this complainante.eeas."

Contrary to the learncd trial judge's view of the prosoe-
cution?s case as being that the motor-cycle was hit down by the
accused simultaneously with his pinning Graham against the wall, the
presecution's evidence in reality was that the motor-cycle was hit
Cown in the first unsuccessful attempt to injure the complainant,

It thus played no part in the further attack on the complainant. It
wns however central to the defence, in that in the circumstance.in
which the accused and his witnesses snid that the motor~cycle fell on
the complainant, it did not admit of being a deliberate act.

The direction complained of was given by the learned trial
Judge at page 11 when considering the medical evidence adduced L, ...
wrosecution relative to the intent of the accused. He said:

9The doctor said it would be consistent, the
injuries that he saw, conzistent, by pinning

the patient @painst the wall, When he was
cross—~examined, Mr, McFarlane sss... for the
defence asked him this question: Would the
abrasion be consistent with a heavy weight

being applied to the right thigh. The doctor's
answer was yes. Remember the defence is saying
that it was the motor~bike that was in front of
the car that had fallen on the man and the
injury that he received was (not) as a result of
the vehicle pinning him against the wall. And
remember when Mre. Allen was addressing you on
that point, I told him then and I will come back
to that later on, that I will be telling you
that it <oesn't matter wietlier the motor-bike
fell on the man and gove him the injuries or
whether it was the motor vehicle that pinned him
against the wall. If the accused Jdrove the
vehicle against the man or at the man and the
motor-bike is in the way, it doesn't matter
whether it is the motor-bike hit him down or
pinned him against the wall; it comes within the
ambit that that causci grievous bodily harm with
intent."
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as 1t was, with his view in reguard to the variastions in the evidence
f the prosccution witnosscs, his very strong adverse comrments with
regard to the sincerity of the delince put forward and the credibility
of the defencs witnesses, in our view, could not but leave an
incradicable impression on the minds of the jury that whils the

1

prozsecution witnesses must be consildered truthful despite variations

i1 their evidencoe the accusc? and his witnessoes were to boe considen e

O

if not manifestly untruthful totolly unreliable znd that the appell.

accordingly gsuiltye.

A few cexcernts from the summation will indicate the nature

s the comments and will dewonstrate that in many instances they hal
the effect of pre-supting the Jdocision of the jury in critical arcas.

The learned btrial judze 1a Jiving directions on intent, =t

nage 9, after directing the jury thsit & wan 1s generally presumaa Lo

(v,t intend the natural c¢onscguencas oF his acts, statoed as follows:

S0, in a situstion like this if you accept
that the accuscd is using this twenty-ocne foot
hearse wnd driving =2t the @ian to pin him apgainst
the wall, what would be the intention but at least
us boGily harm. G0 you Are not

e wlflcer who save evidence,
vlice arrested him for

_ . it could be that too, but
the count which is ou is one of causing
srievous bodily larm with the intention to de it.7

at murder,

trial judge at page 12, in dealing with vardai..:

The le.

(k‘\ butween the covilence of Mre. Groahom and Hre Jones sald:

Wooming to the eud of the case, I am roing to
suniarise something and show you where there were
variztions between the evidence of Mr., Graham and

Hr. Jones oun certain minor points.”

The learned trial Jjudc e 21 said:

"When Mre Jones pave evidence, Teacher Jones,

he impressed me as a very intelligent man..eeoss

In the ocutline he supports Geraham. In a few Jdetails,
minor details I wont to enll them, he and Graham are
at variance, and as I promisced I will remind you of
what thoy ared?

<; ! The variations between the evidence of Graham and Jones whic

the learned trial juilge ssated were minor details were given by hinm
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Those were:
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3l

The contention of leained counscl for the apnellant was
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L, any knife attack becu bere was noever this second i

e socond fight was on the controry crucial to the defence and we

sunoarted in this resnect by Jones,
The evidence by Grahsm of the movement of the car by Barnes

conowhere 1t was parked aloapside the entragce to the bar could also

oo ooonecessary plank in Grahan's evidonce to dodicate that he was

= awny from the bar entronce not to engapge tive accused in any

tioht, but solely for the purposc of catorin; his car,

e have advertsd Lo this viow of the facts which it was

the jury could have formed if they considcered the variations
»

~ence to be mateorial, to dnvicate taat the trianl jui e
st to have left for the jury the loterminntion of the question

Lot sr tho variations in evidence botwoen the too eye-witnesses for
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At page 20 the leamne.

i

in considering theo

ion put by detfence attornay to Grahon that the accused

f
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been and he was able to tuke out
the Llock. ha ls not saying, he
is not saying vehicle ot oub of
control .nd on Groaham. He is
not sayin; : 2 he never
see the car touch anybody. So, the only
S bit of evidonce which could support the
(v,” sussesticn 1s the one coming Trom Harriott
who is telling you now thot it was the

motor-cycle thut it ofy the nane

a
hut

noe e gal

1

on an analysis ol *lh.

The learned trial judpe in cwmbay

cvicence of the prosecution ~n! ‘eofcnce witnesues commented

v of the defence witicsses.
AT page 12 he said:

830 then, in all this evideace that you
have before yous therce are thres witnesses

. in the case, twu Ior tae prosccution

Qv\ telling you hew it huopens now the

! injuries were receiv ‘rom the

defence, Harriott, the wman who told you
that these men witinin o showt time would
have consumed nine 's of white rum. He
is the man now, who is belid vou now the
man was injurced,”

tl
t1

Lt pape 16 he said:

"According to Broolks - rnd 1 don't know
how he struck you, he Jid not strike me as
a very bright tavern xesper - according to
Mr, Brooks, he sold thern thirtewun dollmrs
fifty cents wortih of white Rum at one

o dollar eightecen cents & O, When I asked him

(\ how many (28 that, he is there golnpg and

) coming till eventually he cowss out with feour

or five,"

v

At papge 17 he sald:

went
Word

Mir. Harriott oven gave o
on a little furthor
Ytapserdn;;y Lo didn't : wering,

betwoen £.50 and 7,30, the men were "tags
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the men werc un-‘er haavy wabtors,
accordin:g to bthe oience. Accoriding to
Mr. Grahum and Teachor Jones, it was
nothing i te 8o you will have to
consliler, Mr srenan wnd Howbers of the
Jury, wvhat is the cilgnificance of that
piece of eoviiernce wse’ to te2ll you that
the men Lo thken too much white rum, for
what? Is 1t to bolster up what is coming
now, tiat the men were din a fighting mood
and that one of them who was drinking the
(;\ run takoes it s the same man
! who hnd knide, Darues, to attack him?
You think it out. The facts are for you.
The only view tihat T will put on it for
your consiiorstion s that you will have
to walk the Llensth ond breadth of Jamaica
to fina four rum aen, hord ruw oen who
could destroy so much wihite rum in a short
times I supposce it dis possible but you
will have to look very carvcefully and sce
if you cal find themn,®

o

o

o
=
o
B
~
o
Lo
ot
[N
&
;..J.
o
-

At page 29 he saids
UMr, Jdarriott, HArrcl da

. him? ~ he had on uais
(\ ] didn't know he is an
not know he is anusing.?

criott - you remember
shirt jack but he
witness, he does

Arain at papge 32 he saild:

"3ut then apgain, as T have made mention,

Mr, Brooks .'id not strike me os very bright.

He too wmey be one vho con't Judpe time,
counld be thaet. You can put it that way and
that would Ve a charit:dhle way of doing 1it,
or you .aay btalke it that thint is a 1little too
charitable, but it is 2ll Tor yous Tou may
very well tioke the viow, it is too charitable,
he is maving that LDec.use he 1s painting it
up, trvin. tc mislend us. ALl those are

(‘ Y matters Jor youl"

Taking all things into consideratiocn we do not think that
the ad hoce desultory comsents by the learned trial julge that 'fithe
Jacts nre for you"™ or that fall those are uaaticrs for you' were

equate to remove the influenc: on them of the learned judis's
wrsonal view which in a nutshell was that they were not to be tnken

swriously.

In R. v. Grant 1971 12 J.L.Rs pace 394 Fox, J.A. in

the judrment of this court allowin, the gppeal on the prounst

elondversee comments by the tricl julse upon critical facts in the

[

nlic-ole to adverse comments din

unece re-echoed the principle ag

words:




TA judge 13 entitled to express his views
strongly in wroper case, put che fact must
be deft to the jury to decitde, The shtrongoer
the comuents the prester is the neod to make
it abundantly clear to the jury that if they
~o not acceprt the Judpe's view of the facts
they wmust

it and substitute their ocwn.”

He are of the view that the lesrned trial judge regrettanly

Jio not hearken to this precept. The jury was not left unfetteres

to embark on an indenendent evaluation of the evidence adiuced, booouae

g not but be indluenced by the learned trial judget's

the presccution witnesses as boedlng intelligent and truthful as :

the defence witnessces beinp dull, amusing aad untruthful,

A strong end clear direction to the

jury by the learned Jjulgu

to discard his vicws 1f they were nct in agreement therewith and to

substitubte thelr own, was i our view necessary to restore cquilibr
wod bo ensure a fadlr trial for the swpellant,

Ground 2 of the addition pgrounds of appeal was to the effcct
Lt

failed to diruct the
defence whethasr he

(a) The learned

JUry
actoea

(L) 4s to the foresceability of the consequences
of uappellantts conduct.,

e

As we understood tlie submission, Mre. Small in relatien to cio

N

Tirat linb contended that the

ity arose for the learned trial

to give a more detalled dilraoction on-"intent? because hie had

cronzly postulated on objective test of dntent when he directed the

Jury that Y“a nan is generally presuviaed to intend the natural conseguenc.o:

“

of nis acte” Secondly having usec. the word Ypresumcd!" the learncd trial

o was mullty of misdirccetion Dy Ynon-direction' in failling to

) S

N .

drect the jury thet this presumpiion was rebuttable. Thirdly since
tie Tacts which were nelore him were suscentible of establishing vorid us
states of mind of the accused cither by reference to the prosecution'’s
cuoe, the case for the defence, or a variation of these cases the

-

intent which the learned trinl Jw..e postulated as belng capable of

1p presumed was lnappropriates

Learned counsel foy the apoellant in making the above

ciodssions not only structurcd Lis arguments on, but relied heaviiy

3y

/180



views c¥pros by Byrne, J. in the Court of Crimianl Apneal in

D.P.P. v. Smith (1960) 44 Cr. App. 2. 262 at pases 26% and 264

Jiere he said:

0nce more mccﬁﬁwn+ wan exclude!, there was,
only room Tor & vardict either of capital murder
or of wanslouachtoer.

At no stage the prosecution submit that
there had been Cnt lished ageinst the appellant
an actual intent te kill I’.C. Meehan; .... thus
the issue for the jury uvpon the charge of murder

(%

was whether the prosecution had estsblished that
the appellant intended to cause the police officer
grievous bodily hn

Meseos On that issuc the
nrosecuticn’s 3 that the above intention
ht to be infe: from the appellant's conduct,
whilst the case for the defence was that the
appcllant in fact had no such intent and that in
any cvent the intent wus not established as an
nference from the facts. In the above circumstances
t fell to the learnced judse to direct the jury on
he meanin: and apolication to the particular facts
f the maxim on which the prosccution had relied and
which is often stated in the following terms: "A man
must be taken (or prcsumed) to intend the natural
conssiquences of his acts,'™ this is a presumption to
which the learnad s at the outset referred in the
following terms: The intention with which a man did
somethiing can usuzlly be Jdetermined by the jury only
by inilcrence frowm the surrounding circumstances
including the prosumption of law that a man intooads
the natural and orobaole consequences of his acts.
Neither at that staze nor later was the Jury given
wny explanation in 2l terms of the meaning or
affcect of the word Ypresumption' or that any such
rosunption coutted,.

Whatover may have bcon the position last coentury
eecsasesae 1t is now clen seeose bhint The r(uum“ti
embodicd in the sbove W1Y1H ig not an irrebuttable
presnnption of law,., The law on this point as it sta
today is that this presuvmption of inbention wmeans this:
that, -5 & nan is usually able to foresee what are th
natural consec wes of nis acts, so it is, as a rule
reasonadle to infer that he did foresec them and inton
thems But while that is an inforence which may be 4
anc. on the facts in certain circumstances must inevitol
be drawn, yct if on @ll the facts of the particular cas.
it is not the correct inference, then it shoull net be
Arawn.

The above statoement of the significance and effoct of the
presumption embodicd dn the maxim, was expressly approved by Lord

flailsham, L.C. in Hyan v. D,P,T, (1974) 59 Cr. App. R. 91 at pajes 9O

ant 101, The disavowal of the objective test for ascertaining inte

wudch is implicit in the presumption, ans of the presumption being

irrebuttable were also expressed by Lord Diplock in Hyawm v, D.P.P. (ou oo

/13 /
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“Intention cuan only be subjective. It was the
actual intention of the offender himself that

the objective test was Zdesigned to ascertain,.

So long as the offender was not permitted to give
evilence of what his actual inteution was, the
objective test provided the only way, imperfect
thot it wizht be, of ascertaining; this. The

rdant to a cahargse of felony became entitled

to give evidence in his own lefence. The objective
test no longer provided the only means available in
a criminal trial of ascertaining the actual inten-
tion of the offenderssss It was no more than one
means of ascertaining the relevant intention, to
which the Criminal Evidence Act 1898 added another -
the defendant's own c¢vidence of what his actual
intention wons."

In the 1li,.ht of the above statement of the law, approved

recently by this court in R. v, Loxley Griffitls(unreported) in

-

3.0 008, Noe 21/80 delivered October 26, 1981, a duty fell on the

l.:rned trinl judse once he hes resorted to the presumption, to o

-

further and explain in geaeral terms the meaning or effect of the

sresumption and that it was rebutiable. However thouph the learn

he msant when he saidl - "So iu a situation like this, if you
accept that the accused 1s using this twenty-one-foot hearse wnd
Ledving at the man to pin him a;.inst the wall, what would be the
intention but ot least to cause serious bodily harm,! In this
illustration the lenrned judge was in effect telling the jJjury that

coull infer that the accused 21& foresce the conseguence of his act,

sn’ 1f with this foresight he lcliberately drove the hearse at tho

rrnm to pin him against the wall, he did intend seriocus harm. Not on

iid this illustration operate as a2 sufficlently intelligible explono

of the presumption, but by using the illustration the learned juloc

srousht home that the test of intent to be applied was subjective.
accordingly sce no merit in this submission.

Learned counsel for the appellant also complained of

cguate direction on intent with ref

;

Ti we understood lenrned counsel  correctly, what he was saying was

22t because the learned judse hal commented adversely on an answer

/1 3>

oI

4id not mropound the meaning of the presumption, he illustrate:s

erence to the appellant¥s croc,
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siven Dby the =mppellant to s gucetion from the crown that he drove

e

e vehicle at Granan, the answer of the appellant being, "I would

wob o he so skillazd to drive o vehicle in a lar.e crowd of people and

knock«d <own onz warn,™ 1t was incumbent on him to give direc

ti
to the various states of mind which could possibly be inferred
‘ror the manoeuvring exercise of the appellant. As we understood
re B3mall, he was sayin: that the learned judge commented strongly

i waviting the jury to draw the inference that the appellant was

sikilful driver huving regars to his ability to manocuvre the hearse

- L

w1th oone hand while Llying on his sai

The cffect of so implanting

injury to the coaplainant did not take place in the manner

contended by the pedlant rather it was likelyby a Jdeliberate and

A

in

The minds of the Jury that the appellant was a skilful iriver wus thatb

Lful manoceuvre executed by the anvallant to pin the complainant to

the wall in the course cof escaving from the knife attack, or a reckloos

wnoeuvre by a skilful driver in cudeavouring to escape or a mere

ialdgent manceuvre by a skilfal driver. Thus three possible statoer

conld be inferred on the defence version having regard to the

Sriver, and it wos the duty of the learacd judgs to direct the Jury

uty to acquit if even though they found it was not an accident, thuy

vo o find thoat it was a were neglicont act,

L)

to the law applicable in such circumstance, in particular as to thui

Judoe's dinvitation to the jury to Tind that the accused was a skilful

We think this subwission is equally without merit becausc ovov

toough the lesrned Judpe id dnvite the jury to infer that the =

wig o o skiliul drivor o

cxamination, he adeguately stoned therefor when in his closing dircction

Lo the jury he delivercd himself thus at page 34:

"So the real question nere is, first of all, do
you asrec with how thoe prosecution said that it
happencd? If you arc satisfied to the extent
that you feel surc then you would have to do your
duty and find hiw puilty as chargeds If, on the
otuer hand, skilful driving xs it was, how the
520 told you it took place, if in attoewpting

/32

sed on thne anpellant's ambiguous answer in crosa-~
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to goet away from this man who had a knife
sewes» put his hond dinsiide, slashed at him
and he s <@ that manoeuvre, first
of il by ly: ¢ovm in the lap of the old man

¢ while in that lying position he was able to
ke o lock to the left, because anparently, il
he 21é not wmoke the lock to thne left he could not
neve sone furthoer, he was able to get away, if
that is so, then it would net b2 really his act,
it would be thet of a force outside, so, if you
accept thnt as hov it went you woulld have to find oo
not cuil “Short of that if you are left in =
ste sonable doubt as to whether it
wey you have to find him not guiliy

v

of

The lecrned judre by not giving the directions in ro arl

t which complaint dis here mwide, left to the jury as far as this

set of the matter is conceraed a more favourable view of the

~rpellant's case namely thet L7 they accepted his version, then the
neonoeuvre was simply not his act but that of a force outside.

The final ground of aynce.l argued by learned counsel fow

the appellant was tuat the Leorned trial judge's directions on

S
inferences wore whnolly inadeguate. This ground was not argued with
much vigour or with a conviction that it merited a separate ground ol

womeal,  As woe understood learned counsel, infercnces beilng largoely

sresumptions ol fact, the points in the summing-up waere apnroprio o

sctions on inferernces ought to have been given were on the occ

hen the facets were being analysed and net 3t the Leginning of tiao
shming=up. e do wot think this complaint is merited. The leurne”

pates 3 - 5 in mentioning to the jury about drawin::

reascnable dnferences was not really giving a direction on infe

rather he in refcrying to the diverment evidence given by Sthe doloa

wa

nancly that the duppy was aot left in the car as told by the

vrosecution vul win taken into the bar by the cowplainant when theu

latter wont in to nurchase milly, was asking the Jury to usc th:ir

common sense in deterwining which view of the fact scumed more trubt -inl,
The facts of this casc, provided very limited scope for

infereances of fTact to be drown from the proof of primary facts. =

the two areagg nadmely in relation to intent and in relation to

variations Letwoen the cvidonce of the prosecution witnessces, whive
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inferences could be drawn, the comvlaint has already been made that
the learned judge was not so wuch guilty of failure to direct the
jury as to how reasonabls iniereaccs are drawn, rathur he had

q 4=

racted the jury on the inferences to be drawn. e see no merit in

arate ground of appeal.

basing this cor

For the reasons given in dealing with grounds 3, b ant
of the additionzd grounds of avupenl we were of the view that the
cunuletive effects of the cowplaints wmade were such as to be so

N .

and so inimical to his having had

rrejucicial to the
frir trial that we unanirously 2llowved the appeal, gquashed the
conviction and sct aside the verdict and entered a verdict and
Judgment of acguittal,

Je did not ordoer a new trial in this case, not becauss wa
were unmindful of the learncd trial juipge's strong conviction as tu
the correctuness of the uajority verdict given by the jury, but

w

the sentence of 9 roars

aave heen o

because we would
imprisonment to one of 5 years as beliny adequate in the circumstnc:
of the caze, iHoving wreenrd therefore to the length of time the

appellant has becen in custody, the time which must necessarily «lapc

could be mounted and concluded, the appelliant

vefore n

would at the end of any second trisl have nearly completed Ffive yuo

in custody assuming he was not adnitted to bail.

ation of these Tactours that we concluded that the

of due conaid:

interest of justice 4i.) not justify an order for a new trial.

f / »ﬁ ﬁw
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