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CQURT OF APPEAL /><:;
R, M, CIVIL APPEAL No 62 / -

BEFORE: The Hon, Mr, Justice Duffus = Presiding
The Hon, Mr, Justice Lewis
The Hon. Mr. Justice Waddingten (Ag.)

Mr, Carl Rattray appeared for the Plaintiff/Appellant
Mr, David Muirhead appeared for the Defendant/Bespondent.

E.E. BEIS Ve BERALD BIRCH ;

JUDGMENT DELIVERED BY THE HON, MR, JUSTICE DUFFUS:

This appeal concerns a money lending transaction. . The appeal has
been brought by the Plaintiff/Appellan£ in respect of a judgment given
to the Defendant in the Resident Magistrate Court (Civil Division)
Kingston, wekENUES-T4ustdnd by one of the learned Resident Magistrates
of that Court on the 25th of May last year, %he evidencg’placed before
the Resident Magistrate by the Plaintiff was to the effec% that the 4
Defendant, whom he knew before, came te his home at Friendship Park Road
on or about the 18th or 19th of May, 1961, and spoke te him about obtain-
ing a loan, He wanted to borrow Sixty Pounds (£60); the Plaintiff says
that he told him to come and see him athis office, He says that en
the 20th of May the Defendant came te his office at O0xford Street in
Kingston, requested a loan from him,‘and he agreedto:;nan-him the sum
of £60, He says "I loaned him Sixty Pounds; it was a cheque I gave him
for Sixty Pounds™, and he produced a cheque(éarked Exhibit i};fﬁis cheque
was for the sum of Sixty Pounds, He says that at the same time he got the
Defendant to write a Demand Note, The demand note is in evidence; it is
on a print_ed form with certain blank spaces filled in in ink,

The Plaintiff's evidence is that the Defendant himself filled in

these blank spaces, The document was tendered in evidence(?arked Exhibit g&
The document, as I said before, was on a printed form and it gives the
appearance of being a form that might be in general use by a person

engaged in the business of money-lending and as Counsel for the Plaintiff/
Appellant intimated to us Jbast- it is not in dispute that the Plaintiff

does carry on a moneyﬁiénding buainéss. The operative part of the

/document reads
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document reads ~
"On demand I the above and undersigned do hereby promise to pay to
Mr. H, E. Reid, his agent, order or successors, the sum of Sixty
Pounds?i}nterest added at the rate of 20% per annum, wsd in
repayment of moneys loanffsﬁ/hereby acknowledge receipt of a copy

of this instrument."

" Signed/  Berald/Birch "

It is interesting to note that the original decument has gomething writien
into the blank spaces where the word *sixty! now appears’, whieh &t is
quite impossible to say at this stage what it was; it shows signs of
Lrasure and gigns of having been scraped outﬂrécratched out, and it bhears
two initials presumably the initials of Birch and Reid - looks like "G,B.,"
and "H.E,R.," , There also appears some alteration in ink with regard to
the figures”£60“at the end of the document,

Plaintiff in his evidence said that the Defendant came to his
office again some three or four days later, informed him that he Mnot
cash@the cheque:rgLat there was some irregularity on it which he was asking
him to reectify, which he did; and he says that the Defendant then had
a conversation with him about having this cheque cashed; th&t the

! "
Defendant told him(there was & ghost at BOLAM®S ~ BOLAM being the short

name for the Bank of London and Montreal on which the cheque was drawn - and

ghost, We are informed

apparently the Defendant did not want“
that the 'ghost! referred to #hoaa&n.ﬁas ;og‘éeMe supernatural being, but
was an actual person whom the Defendant did net want to see = it seems to
be some expression which I, personally, have not come across before, The
Defenhnt asked the Plaintiff, according to the Plaintiff?s evidence, if he
would permit a man named Graham, who was present, to cash the cheque for
him and enquired whether Graham was“a safe person:' The Plaintiff said

tyes!, he told him Graham would be all right. Graham and the Defendant

left his office,

It is the Plaintiff'!s case that the Defendant has paid nothing whatso~

ever to him towards this loan of Sixty Pounds, He said that he made no
claim for interest although the demand note vhich had been signed permitted
him to charge interest at the rate of 20% per annum, and that in short was
the case for the Plaintiff,

/Now, the

O S AU




C\ /«\\

g

‘,\,3‘

Now, the case for the Defendant was that he had not been loaned the
sum of Sixty Pounds by Reid, but that the amount of the loan was Twenty
Pounds and that the agreed rate of interest was One Shilling and Six
Pence (1/64,) in the pound per week, The Defendant's case was that he
was in urgent need of this money - the Twenty Pounds - to release a levy
that had been made on certain articles of furniture at his home and that
he was in dire straits and required the money with great urgeney. The
Defendant says that the Plaintiff informed him that he must sign the
demand note for three times the amount of the actual loan as some form of
security to the Plaintiff é%:—it was his usual practice to have borrowérs
give demand notes for three times the amount of the loan, The Defendant
further says that after the Plaintiff had written out the cheque for the
sum of Twenty Pofinds, made payable to‘caeh: that he then asked him to
endorse a cheque in his, the Plaintiff%s, cheque book; that he thought
this was rather unusual procedure and he remarked on it to the Plaintiff
but was given an answer to the same effeet, that that was the way the
Plaintiff did his business and he thereupon endorsed this cheque,

The Défendarit said that he got a bit werried about this transaction
and he called in his wife, Incidentally, the defendant says that this
transactidn took place in his home and not at the office of the plaintiff,
The Defendant says he ehashed cashed this cheque &t the Bank and he
received Twenty Pounds and he redeemed his furniture, The Defendant says
that he then started to repay the loan with the interest thereem; and
that he made ten payments in all aggregating Thirty-Four Pounds Ten
Shillings (234.10/-). When he made the fourth payment, which was on the
15th of July, 1961, at the Railway Station in Kingston, he pointed out to
the Plaintiff that he had then paid a total of Fifteen Pounds (£15.) for
interest and that represented 75% of the loan, The Plaintiff then told
him that he would give him a conecession in that whatever he paid there=
after would be accepted by him for principal, not for interest,

The Defendant'!s case is that he thereafter, between the 9th of
September, 1961 and the 11th of November, 1961, paid the Plaintiff a
further sum of Nineteen Pounds {€%83} Ten Shillings (£19,10/=) which he
as;umed was credited to the principal of the loan, leaving a balance of
Ten Shillings. . The Defendant says that in the third week of November

/ the Plaintiff
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The Plaintiff asked him what had happened to him and he told the Plaintiff
that he had only ten shillings left for him a:*&\f‘?ﬁ;ﬁs he running him dowan
for that small amount. Well, they had an argument,.. The Plaintiff told him
something about compound interest and they parted., He said shortly after
that he received the summons for this action;
we record shows that the Plaint was filed on the 27th of
November, 1961, which if the defendant®s story is true, would have beem
in a matter of days after this meeting in the third week of November, 1961.
u

The action was brought under whathn as t emgxfmmons’ section of the
Regident Magistrate's seeticm~efebhe Judicature Law under which tho Plaintiff
m,juﬂmem b default if notice of intention to defend m not given..

notice of intention to @fend was given and the Solicitor for the |
defendant filed %xotice of special defence datud the 27th of February, 1962,,
informing the Plaintiff that he intended to set up and rely on the provisions
of section 2, swhesoatian (1) of Cap.25, of the Moneyo&nding Low ~

"Ihe Court may re-open the transaction and take an account

between the partiea':;,

<6n the ground that it wag harsh and unsonsciona.ble’.' At the trialithe

defence was stated by the defendant's solicitors Speciauy»under
section 2, -aub—aee:bion»ﬁ. to the effect that the transaction was harsh and
unconsciomW" the defendant had paid so much interest that he
would have been entitled to a ref and two further legs of dofence were
added according to the transcript of the notes of evidence ~ one being, the
defendant denied the loan of Sixty Pounds and admité a loan of Twenty
Pbunds‘,' the other being":l.nterest was charged at the rate of One Shilling and

Sixpence in the Pound per week which was in excess of the interest charged

M under the Monéyoaending Lav,

™
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At the conclusion of the taking of the evidence by the Resident

Magistrate and after hearing the submissions by the legal representatives
on both sides, the Resident Magistrate reserved judgment and on the 25th
of May he gave judgment to the Defendent with costs and Solicitor's costs..

On the hearing of this appeal before us there were foum grounds -
\ane-'-;m that the effidence was so preponderaub against the judgment ;fat the
%judgment can not be regarded as otherwise than as unreasonable;f] #we, that in
%

order for the lesrned trial Judge to have found for the defendant it was
/necessary
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x necessary for the Court to find the defendant's case established beyond
l?easonable doubt, and there is nothing to show that the Court so found,
Ehere were two further grounds, one dealing with the alleged cheque for
Twenty Pounds and the other with regard to the Resident Magistrabe's assess®
ment of the weight of evidencse,
widow éarned Counsel for the appellant in making his submissions to us
stated that he was nggfg:;ing‘that the defendant's case had to be established
beyond reasonable doubt as set out in the grounds, but what he was saying was
that the defendant had to establish whét he was alleging,to wit frsud, and
that the burden cast on him was on a higher scale than that which was required
of the plaintiff to establish his cagse, In short, the degree of proof
depended on the seriousness of the issue and where fraud is alleged the
burden is quite hesvy. On the other hand, it wes submitted by Counsel
for the respondent that while he was not disagreeing with Mr, Rettray's sube-
mission as to the burden where fraud was alleged being of a high nature on
the person alleging it that he was saying that in this particular case fraud
was incidental to the main igsue and he was relying on the wording of
Section 2, swh-seetden (1) of the Moneytnding Law which reads =
"Where proceedings are taken in any Court by any person for the recovery
of any money lent either befors or after the commencement of this Law,
or the enforcement of any agreement or security made or teken in
respect of money lent either before or after the commencement of this
Law, and there is evidence which satisfies the Court that the interest
charged in respect of the sum actually lent is excessive, or that the
eamounts charged for expenses, enquiries, fines, bonuses, premiums,
renewals or any other chargqs’are excessive, or that, in any case, the
transaction is harsh or uneonscionable, the Courtkmay re~open the
transaction, and take an account between the parties ..."™ «
Counsel'for the respondent submits that the burden was on the appellant to
satisfy the Courtthat he hed in fact lent Sixty Pounds and not Twenty Pounds
as ;zgg- y the defence and that the burden was also on the appellant to
satiefy the Court that the transaction was not harsh or unconscionable'..
It seems to me that the main issue which had to be decided by the Resident
Magistrate was what was the amount of the loan ~ was it Sixty Pounds with

interest at 20% as stated by the Plaintiff, or was it Tweﬁty Pounds with

/interest
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interest at 1/6d in the pound per week as stated by the defendant, If the

emount loaned was Twenty Pounds and the rate of interest charged 1/6d in

the pound per week, that would work out at a rate of interest which would be

an
15% per week or 52 times 15% for a year, which is beyond doubt/excessive

amount of interest to

charge on a loan, The Resident Magistrate in his

reasons for judgment, which are fery full, states {hié® on page 7 - "the

versions of the plaintiff and defendant widely differ, are mutually

exclusive and irreconcilable the one with the other; to determine the

issues between the parties the Court must wholly accept one version and

wholly reject the other",

Well, it seems t

it was before the Resident Magistrate.

"the Court was not satisfied with the plaintiff's version of the loan trans-

action and was wholly

o

and his witneeses from thelr demesnour and uncertain manner.

me that that states very succinctly the position as

He then proceeds and says W ~

nconvinced as to the truthfulness of the plaintiff

The evidence

of &rthur Graham, in particular, was outstandingly unacceptable.” Then

he proceeds to desl with the alleged cheque for Twenty Pounds which the

defendant had said he had received from the plaintiff and after dealing with

-
thatthe Court accepted the version of the defendant and his wife, both of

N

vhom gave their evidence in a quite firm and convincing manner.Y He then

setg out at length his [findings of fact..

Now clearly t

He sued for Sixty Pounds.

e burden of proving his case lay on the plaintiff.,.
It was for him to satisfy the Court that he had

in fact lent Sixty Poundes to the defendant and that no part of that Sixty

Pounds had been repaid.

he should be believed.

It was therefore important to the plaintiff that
o
He produced &cheque for Sixty Pounde which bore the

endorsation of the defendant; the defendant admitted thatkwas his signature

on the back of that cheque but stated that that was not the cheque which he

oud.
hed received from the plaintiff, bwt asked the Resident Magistrate to draw

badk
the inference that that must have been the cheque ‘het hehendoraed in the

plaintiff's book wit
The plaintiff e
witnesses Egbert Camp

Now, it appeared

Y
_Petter PBarticulars ihe

out having seep the face of it.

bell and Arthur CGraham.

so relied on the demand note and he relied on two

10 me that thewdinstwphaee=bhed the plaintiffts
U
case received a rather nasty jolt wes with reference to the further and

.

'

/In the

had been supplied by the plaintiff's solicitors.
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In the defendant's notice requiring these pai'ticulars, % appears b :,-.
Q” x Qwﬁ&an 3 ~ how much money w=s handed to the defendant and denomination of

4 "
the moneyss FE:; the Plaintiff's answer supplied by his solicitor the question

PR

is artmsggxzi thus}'/Sixty Pounds cashe® in notes either one pound and/or five
'Aw pound notes’ TAbsolutely no mention whatever of the cheque for Sixty Pounds,,
CExhibit 1> In hig sworn evidence, the pleintiff said 'I loaned him Zixty
Pounds, it was a cheque I gave for Sixty Pounds'. He was challenged on this
by the defendant's solic‘:!:’i_;g?‘-did you ever instruct your solicitor that the
\"D;) loan of Sixty Pounds was made .\%ﬁsh in notes of either one pound or five-
gpound notes?', his answer ‘no, sir'. | YAre you saying that you at no time
gave those instructions to your solicitor?', answer 'mo, sir, my solicitor
did tell me he had received & request for ‘further and better particulars,
(v\/ I gave the particulars to someone in the solicitor's office but I never told
them the money was made up of one pound and five-pound notes?f.
Well, no explanation was given in the evidence for the plaintiff : to how
this &iﬁ’o—d errory if error it was, could heve arisen,.
The second serious jolt to the credibility to be attached to the
Pleintiff'!s case came from the witness Graham. Arthur Graham appears to be
a hendcart man for he describes himself as a delivery man who delivers liquors
- and aerated waters for people with bars in the vicinity’in his handcart. Weds
CC) “e was shown Exhibit I and he identified it as the cheque which he said he
had taken to the Bank of London and Mﬁntreal at the request of the defendant,
to cash for the defendant who did not want to be seen personally at the bank,
according to the plaintiff's story. In examination-in-chief he said this =
'I tendered cheque to the Bank, I would be ‘able to recognise it if I saw it

(\;{ . No?:&‘

today. Exhibit I now shoyn to me was the cheque I cashed for Sixty Pounds.*

neted, o asau
The Resident Magistrate “'herel\mtness puts on his glasses and then“looks at the
A
C\‘ﬁ, cheque and answers 'Yes, Sir, this is the cheque'. Well apparently the
*é sollcitor for the defendant obsemlﬁa conduct on the part of the witness

when he was asked the question in chief and he pursued it when his turn came.
to cross-examine the witness and this is what he said about ii/ﬁ'the teller

;  never asked me my nsme. That name signed at the back was Mr, Beid's name.

i \ § i I don't know the signature of Mr. Reid but I say it was Mr. Reid's name written
1 on the back ofclirtrttte=f I saw Mr. Reid write his name at the back of the

l

|

\cheque. I saw the teller look at the back of the cheque. He never asked me

if my name was Reid. The teller asked me no questions, he only caked the
/chegque
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cheque for the cheque was already endorsed. The teller took up Sixty Pounds
and handed to me, read the name Gerald Birch written at the back of
Exhibit 1 / The soi[icitor asked the question 'and so this Exhibit 1 is not

the cheque you took 'ﬁo the bank?!, hswer, 'Exhibit 1 is not the cheque I

cashed at the Ba.nk',Jand the witness goes on 'for the cheque cashed at the
bank hed Mr, Reid's name at the back of it',

His credit wap perheps further shaken when he says this 'Mr. Reid asked

« !

e &
me to give evidence In this case this morning', Ct appears | the morninz of the

tria.]) when he aske me this morning he asked me if 1 remembered the I

cashed the cheque for the man for he {ad twm u*/ N
for the defendant and delivered the money to him'!,

Well, mm-% the Besident Magistrate was not impressed with Grahem,
one minute he ident#ies Exhibit 1 as the cheqﬁe and the other minute he
denies that very ch#que and i would undoubtedly have affected hls consider-

ation of the credit| of the plaintiff himself.

Now, Egbert Fampbell the other witness for the plaintiff describes
himself as being an sustioneer. He said he kn.ew the defendsnt Birch, saw
the defendant at 0J ord Street, He had a cheque with him somewhere between
the 20th and 26th of May 1961; he spoke td the defendant and he saw the
cheque and he recelled thst the amount was for Sixty Poundsfl.. He recalled
that the cheque wa%‘ dravm and signed bty H.E, Reid and made peyable to Birch,,

and- except for some red pencil

and he identified Fxhibit 1 as the cheque g

markings which do ﬁxot appear to be material, which now appear[ on the chegue,
eds ue said he took the defendant to one Knight to cash the cheque and Knight

did not like the look of the figures Sixty Pounds on the cheque and refused
to change it, and ’Campbell says he took the defendant to one Miss Pantew to
cash the cheque i'o she did not have sufficient money to change it. Weil
'fhis witness was challenged. In cross-examination it was suggested to him
that he was a pro%(‘essional witness often giving evidence in Courts. The
witness denied this. Then he said 'today is the first time I have come to
Court in connection with this matter., I saw the cheque in Court. The last

time I saw this cheque was when defendant showed it to me, since then I have

not seen it. This was the first cheque I had ever seen signed by Mr.Reid.!

*here was further cross-examination and he said 'I always regard

cheques as important, thet is why I remember the 20th and 26th of May

; d me, I
etpecislly. I have thet day fresh in my mind, no ome rem};lg;em%e;‘ed

he man in Court,’ when I cashed cheque
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remembered this date on my own',

Well it was quite obvious that the Resident Magistrate @id not believe:
this witness aleo. It %ange that he should have had such a clear
recollection of the cheque, the amount of the cheque, the date of the cheque,
how the cheque was signed, when it was the first time he had ever seen a
cheque written by bve=mex Heid..

Now, it was put to the plaintiff that there was another cheque in exist-
ecnce, a cheque for Twenty Pounds which was the cheque which the defendant
said he cashed and he wag cross-examined about ite He was asked 'would he
endeavour to look for and bring to the Court cheque No., 25311} the number
having been supplied by the defendant', His answer was ‘I would not be
wlilling to do so unless ordered by the Court to do so or unless my lawyer
asked me to do so..! He was asked if he would bring his cheque book to
Court with the stubs and he gave the same angwer that he was not willing to do
so. He was asked i1f he would authorise the Bank to give information to
the Court as to this cheque as to whether it had been actually cashed, his
answer was 'no, I am not willing to give the Bank any such instruction',.. He
vas then asked 'in order to assist the Court, will you be willing to
authorigse the Bank to inform this Court of the date and amount in which the
cheque 25311 was drawn and the date it was cashed', -WeRd, At thie stage
learned counsel for the plaintiff objected to the questione in relation to
information betwsen the plaintiff and the bank when neo wtla&m served

X

on the defendant and(surprisingly to me (the submission was upheld and the
matter dropped. It was quite obvious that these questions were directed to
the credit of the plaintiff; if the plaintiff hed nothing to hide he should
have been anxious and willing to produce his returnficheques or his cheque
book with the cheque counterfoils, which apparently he had but was just
simply unwilling to produce, igaeie

Now it was clear that no Notice to ‘B'oduce vag served amsd the

defendant when giving evidence gabe evidence as to the contents of this

4 - LI
cheque" what was written on it, No objection was teken by the wﬁ M

N

to this, In fact, in cross-examination his evidence was if anything
strengthened as he produced & memorsndum which he said he had m ade at the
time recording particulars of this cheque and noting details of the alleged
transaction. This document was, as I say, brought isto light by perhaps

/incautions

|
|
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incautious examination by Plaintiff's counsel -~ well the fact remains,
”~

the evidence was there, evidence which the Resident Magistrate had to

congider,

Counsel for the appellant urges that the Resident Magistrate should
1]

: ’
/
{
)
\
|
) |

C«"x not have allowed the

,v\«\_/'/

mere say so\ of the defendant‘k}\ wife as to the

existence and the contents of the cheque to weigh with him as against the
factual evidence of Exhibit I,Cthe cheque for Sixty Poundgand Exhibit 2,
éhe demand not} But these are the very documents that were being put j{
forward by the plaintiff to support his case ‘that he was owed Sixty Pounds‘
and quite clearly under the Money/eending Law/‘éhe Court had evidence befo:'

it that fthe transaetion had been one for Twenty Pounds and net Sixty

Pounds and that the rate of interestfcharged was 1/6& in the Pound st

Q it was a harsh and unconscionable transaetion and the Court was entitled
to re~epen the matter and to go behind the documents which the
defendant admitted signing,:gxhibit 1 and Exhibit 2, It became a matter |
of the most vital importance to both plaintiff and defendant te persuade
the Resident Magistrate asz to which story was true, and as the Resident
Magistrate has said in his Reasons for Iudgment when considering this

ﬁ alleged cheque for Twenty Ponnds," even though the Defendant did not sub-

poena the production of that cheque, it would a!eemm.e ise and advantageous
-

CO x| e preims £
S}#\ the plaintiff to have produced the spent cheque leaf and offe '\some

evidence in relation to it]instead of failing to produce it’
: '

|

|

1

l
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A 2000 v, ,
{ \the defendant!s evidence to it as untrue dgy merely stating that he had f
|

|

J

|

|

|

no recollection whatsoever concerning it,
It seems to me therefore that these were essentia‘%ﬁuestions of
fact for the Resident Magistrate te decide and it was f:;him to decide
on which of these persons, the pl::::ylender or the borrower ,Jdyjgat he
- could place reliance, He accepted fully the case for the defendant and
(:£:j} rejected fully the case for the plaintiff,
| Now that brings me to another aspect of the matter. Assuming
that the loan was for Twenty Pounds, was it repaid or was it not repaid?
W, E;idence was given by the defendant on this pant in considerable
detail, He stated that he had paid to the plaintiff an aggregate
of £34, 10/~ over a period ef just under six months. He said that the
first payment he made was one of 30/~ which was on Sunday the 28th of
May; that the plaintiff came to him at his home and collected the money

?
/from J
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from him 224 his(;he defendant?s)home and that was for interest on the loan
for the week; he says he asked for a receipt and the plaintiff told him

he did not give receips and gave him three reasons which I need not repeat,:

)
|
l
|
they are set out clearly in the evidence, The defendant said that his
wife was a witness to this payment and the defendant?s wife supported him J
on this, {
‘{he other payments were made in diffe rent amounts and at
different places, The second payment was Three Pounds which the defend-

and said he paid on the 10th of June to the plaintiff at his work place,

|
\
|
|
Again the defence is alleging that the plaintiff was coming around as a
collector and came to him at his work place at Kelly's Engineering Works,
I have already related that when these payments reached £15 the defendant {
says the plaintiff agreed to release him from payment of further interest |
and take the subsequent payments for prineipal. The Resident Magistrate
accepted the evidence of the defendant as to these payments,

The defendant, apart from the first payment of 30/—,had no evidence
whatever to corroborate his evidence that he ﬁad in fact paid these amountsy
and the guestion of payment has given this Court some amount of concern and
consideratioh, It is for that reason thaj«l persohally re;aﬁfhe evidence
of the defendant and his witness and compared it with the evidence of the
plaintiff last—might, and the conclusion that I have arrived at is that
the defendant stood up remarkably well under cross—examination, which wvas
searching, with regard to these payments, and it seems to me that the
minute the learned Resident Magistrate acecepted the defendant as a witne ss
of truth in respect of the initial transaction, that is the loan of Twenty

Pounds and completely rejected the plaintiff, that 14&8 not unreasonable

for him similarly to have accepted completely the evidence of the defendant

with regard to the repayments, particularly, as I say, he appeared to stand
up very vell under cross—examination, I do not feel that it was unreason=
able in all the circumstances oftsis case, for the Resident Magistrate to

have arrived at the conclusion ¥e=tire—sf#es¥ tlat he in fact did arrive aty
a-dc’n his finding that £34.10/— had been paid that meant that the defend- ]
ant had repaid the loan of £20. and had also paid £14.10/— for interest on

the sum of ®20 over a peried of slightly less than six months; therefore

the defendant would have more than di scharged his obligations to the

plaintiff,

/1t is ﬁ
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It is my view therefore that the appeal must be dismissed and the

judgment of the Court below cogfirmed.

MR, JUSTICE LEWIS:

I agree. I would say just a few words on twe points - one,
is the gueation as it relates to fraud and the other the guestion of

repayment,

The- first 53112; fraud., As I understand learned Counsel for
the appellant, he says that iﬁ this case there was an allegation of
fraud adthough it did not appear as such on the defence as put down, but
it came out in the evidence and that there was a duty on the defendant
to discharge‘thc onug of proving fraud,and fraud being a matter of con- }
siderable gravity the onus was a heavy one undoubtedly; he also says i
the d efendant failed to discharge that onus, Undoubtedly, if this case
involved an allegation of fraud learned Counsel's propesition as te the
burden would be correect, The authority which was cited Hornal v,
Neuberger Products Ltd, 1957 (1) Q.B.Div, p.247, supports his pro pesitien,

oude~
But did this case involve fraud? I do not think so. Yan-see, to see

what was involved it is necessary for us to look at the stetemeni—odé
<laim, the particulars of claim and the defence. The particul.rs of
claim were for #he money loaned and -was supported by the fur ther parti-
culars whiech said that this money was loaned intee#, The defence, as
notice was given, was two-fold :- one, the d;ggg%s\action was harsh and
unsonscionable with special reference to the Money Lending Law and,
secondly, that the defendant had paid tosmuch interes;:fhat he would be

entitled to a refund,

counb-or—olaim, The so-called two further legs which were added at an
early stage of the plaintiffts case are really, in my view, particulars
of the reasons in which it was alleged that the transaction was harsh and |
unconscionable, Firat, that the loan wa%not for Sixty Pounds but only
for Twenty Pounds, although there was no denial that the defendant had
signed a demand note for Sixty Peounds. In other words, he was saying
#] admit I signed a demand note for Sixty Pounds, but it was a harsh and

unconscionable aciion for in truth it was only a transaction for Twenty

N
Pounds", Secondly, that the interest charged was 1/6d in the pound

per week and that was in excess of the interest charges allowed u7der
the
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the Money Lenders Law.

Now, when the plaintiff came into Court, instead of saying as he |

had alleged in his further and better particulars of claim, that he had
IN CASH

lent the money eweashed, he said *no, I lent the money on cheque, here is |

|

the cheque which I prosduce?. The defendanl then said, "I agree that you
was

paid me by cheque but the cheque[ﬁor Twenty Pounds®, so he put the

plaintiff to proof, on proof of which undoubtedly the plaintiff fell downm

since his witness Graham completely 1l ethim down,

There was no suggestion by the defendant that he had been deceived

in any way, He had with hia"eyes wide open” as he says, gone inte the ;
transaction.As part of the terms on which the plaintiff was agreeing to ;
lend him the Twenty Pounds he was required and agreed to sign a promissory/
note for Sixty Pounds and to endorse another cheque beside the cheque he
was given; he was in no way deceived, It must have been in his contem~
plation that if he did not pay the money lent he would have been sued on |
the note for Sixty Pounds,and in what other way could have the Sixbywr
Ronnd chequé&%ﬁ%n used except for the purpose of supperting the e¢laim?

Any suggestion in the evidence which arises from the faet that the plain- \
£iff cashed that cheque for Sixty Pounds and used the money, »gmAy suggastiJ
which arises from that of fraud is in my view incidental in this/:;;e and
was not an issue forA}earned Besident Magistrate,

The defendant does not for one moment suggest that that Sixty Pounds
belonged to him, or that the cheque for Sixty Pounds was one which ought.
to have gone into his pocket,

With regard to the repayment, had I tried the case I should

certainly not hate accepted the defendant'!s evidence that he had repaid

this money, It seems to me that there the balance of probabilities was
definitely on the plaintiff!s side - for this man who was in dire distress
who was out of a job as he says for some two months and his wife says

for some five or six months, alleges that he had repaid £34.,10/- during a
period of six months, That seems to me to be a very unlikely story.
However, it was direct evidence given by the defendant which the Magistrat
accepted, There is no questiaon of this Court being asked to draw asw W
inference from any evidence, The Magistrate accepted it; in my view,
howevqr; individual members of the Court might differ from him on that

aspecy'

I agree the appeal should be dismissed,

“Che Court ought not te interfere with the jﬁégment. }
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‘and unconscionable one andif there had beeqﬂconnter claim by

Lo

MR, JUSTICE WADDINGTON:

I also agree that this appeal should be dismissed with costs to
the respondent, I would like to add a few words, It appears to me
that apart from the exhibits in the case, it was essentially a question
of faet for the learned Resident Magistrate as to which of the parties
were telling the truth, Now, a serious allegation had been made by the
plaintiff against the defendant that he was not tellihg the truth, I
will noﬁf?hvertfihe facts any more than had been so very well done by
my brethren, but the main issue was the question as to whether the loan
was one for Sixty Pounds or one for Twenty Pounds, and the defendant's
evidence was that he had received a cheque and he gave the number of
the cheque, for Twenty Pounds, Now, it would in my view have been
quite improbable that the defendant would have made such an allegation
if it was in fact false, well knowing how very easy it would have been
for the plaintiff to have refuted that allegation quite conclusively,
he merely had to produce the cheque stub or the paid cheque, if it had
been in faet a cheque paid to the defendant, and that would have
completely confounded his allegation,

It was not surprising therefore in my view that the learned
Resident Magistrate accepted the defendant?s version of the facts, rather
than that of the plaintiff,

As regards the question of repayments, that I will admit also
caused me some concern but I think a very significant feature of the
plaintiffts case is the fact thaét this professional money lender,
who claimed that he had loaned Sixty Pounds was prepared to waive his
interest of 20% for a period of just under six months, I think that

is something that might have weighed with the Resident Magistrate and

I think that on the evidence he was right in coming to the finding that
the defendant repaid £34.10/~ and a repayment of £34,10/- would mean
that he had paid ﬂl&;lO/- for intekest over a period of just under six

months or a rate of about 300% per annum and that in my view is a harsh

the defendant for repayment ofbﬁmoney, I would be prepared to say there

should have been judgment for the defendant on the counter claim for

/quite
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quite a substantial portion.
As I said before I think the appeal should be dismissed with costs
to the respondent.
C/‘v MR. JUSTICE DUFFUS:

|

!

|

. |

Costs fixed at Twelve Pounds, i
|




