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These f ~ u r  actions, ccmsolidate? as u result of having had 

their genesis arising ex; tbcy &id out af the o m  incident ware 

heard cvcr an interval Inst ing five days. The final oral sub- 

missicns, were not completc:d cn the fifth d&y and it wcs rrmtually 

agreed by ccun.rcl engaged irn the mi~tter ti\ nllow counsel the 

~pp~rtunity tu furnish wrilttcn submissions c t  their reply to the 

erymaplts zncr wutkrities !ntt cz;vcred by the i r  final ;tddresscs- 

These written suhmissir.~nls were 5urnishd. by ciunsel for thc fab.il€! 

piaintiff die ntt eunc tc. henC nntil 10th April, 1992, This 

accounts fur thc dc3i;r.y in ~rcyna-iry the Yud~pt~:nt, 

The Pacts - 
The facts in this matter z r c  nct in dispute. On 4th Parch, 

1984, the femzle plaintiff a becutician znc? an Anrericzln Wnticnal 

iis Irin on the PEczch r7ttcnCeC at the Discc,.-keqae Z i . t  the Americana 

Hctel in the same ti/wi fr:r the purposes af entertainment, When 

the activities there cimc: t c ,  zn C T ~  jft t.r~,uriit 3~,m. the fcllcwing 

murning and cn visiting tho L s B i c s  iic.-t;m ~n the firr~und flax of 

the hotel  she w c ~ s  there lzccc.stec?, r~bbed :.~ncl brutally ascuultod by 

the first named defend:t~~t, a police cc,nstcblc then ~ s s i g n c d  en 

sgccisl duty in im ;f?rcii includir:g the  Americilnt. Eic,tel fc:r the 

p q c s o s  of vrexic,vin~ s;nruyylors, clru~ pushers, pimps  2-nd yrcsti- 

tutcs", 

Tc this end the f ; i r : s t  clefendant hau been supplied with ii 

fully loaded revc11vr;x fcr his prcrtectii;n, which instrument he made 

use cf in the process cf carryiry vut the viciciua zttack ~n his 

hapless victim, 

When fcllt~wing her &esperiltc acrems fcr hel~; the seconC 

plaintiff an unamed security guard then r;n chty in the lcrbby and 



within  eirbhot bf the Lddios P,c.D~J hc.~i ic i i  *;<j LCI nc~ni.stZiI-icf he 

was &hot a t  and scr5.c;usly ir,.jnrc('L i.1, i-.'ic I:,'.:s:- de*isn.r3lnnt0 

The v i o l e n t  il.ttc:ck cn the  fa1lr79.c plaintiff was c a r r i e d  o u t  

i.s she  attempted t,? reek covcr trbm her  c s s z i l u n t  in u cub i c l e  uf 

the Ladies ktubn. turirli which she c..rss s~b-~::ct.:?< t v  scvz.-a1 knitc 

w~unds  t o  the lcf t h<:.r:& r i ~ h t  r t m ! ,  ricjfrt s9Pc (; .k the neck and 

t%ther  parts ~ i ; f  hcr hl r % y a  

The male pI  1intii.f rccc:ivcC bull-ct wcunc :~  t c ~  bc th  but tccks  

cnc of which pcnctrc7.tc~I his i_Ddtmc11 r ~ s u ? . t ~ n ~ ;  13 L: pzrfcri-2tiL;rr 

r - f  t h e  amnll in teb t inca .  

The pIdj.ntif.LG., weare rua,bec-: 'LC.. tbt, Scini. J\,in% Bay Hc.spita1 

where they were i * r ? m i t t e , ? ,  ant! t ~ r s ; ! ~ : e c ! ,  33,: FPXI~~ PC g.:lt..inti.Lf re turnc6 

t~ thc U n i t e d  St;,..tcs r , t  i.e~cicc shc,rtly c . i ; . t \X W ~ C Z C  t h e  tredtrment 

GC her P c i t  hc7~~2, t h i s  being her cc,ntrel  1 : j ~ d b  c:,ntinued. This 

trcatzncnt which i;;vr,lve;! scilrcrdl suxgic::l procedures ririd c~ .nsl i int  

medical attentir n c~fit ixmcd up tt) 1990. She hzs nc:~w beem left:  wi th  

n nun-functien;-11 use 1.2 her Left hand which ?Y..scibility h11s been 

The male p l ~ i n t i f  f was m c r e  f crctun;. tee h i s  recljvcxy hcs been 

C.eacxiLad as Sciny r a n r k ~ A l c  c:s  part Erora $ l i g h t  ~ n t i  i n t e r m i t t e n t  

r;i:.in i n  the l\+wer I~cr'y, he was &lc tc resume normnl wc.rk a c t i v i t y  

a f t e r  i_; period c l f  three i-nci L? helf ac,nths, 

A s  c io l lcw ul. .t; , t h i s  trzgi,c incir2czli: criruinzl ;:r~ceedirigs 

were succcss iu l ly  i n s t i t u t e C  --gcinst t h e  fis:,t dctcndi..nt Errcll 

Thcmpson . W r i t t  were then BnmcheC. by tthc p l c i i a t f f f s  rtgninst the 

first Gef enrLant, The i i t tcrncy Gencrt P an<; Americana liir %el 

C~r ,> , ra t im t ~ ,  recuvex d m ~ g c s .  Yhcce clc.ims wexe kcunLec1 i n  

i t s s t u l t ,  bfegliqcncc, iln2 Brczchen of Stc:tutt ry duty under t h e  

Occupiers L i a b i l i t y  Act. 

r n  

The pla in t i f f :>  e4-.ch clnim agd ins t  the f i r s t  defendint E r r c l  

Thompscln i;nd The i ~ t ; t~ r r , . cy  &ener.i:l represent ing t h e  Crcjwn i n  its 



capacity 2,s the enq;;rlr.,yc~.r.. ~t Sr D~AQ; i:.i cs ,:, t:j.~3.{:: ..: ,.. , 4 d f  . .':,a [ -:,':i.r k n c  of sect i i .n ,  

.- . 
13 of tire C ~ ~ C J I I  9 ~ ~ i . t i ~ ~ ~ ~ ~ i ~ : : l r : ~ : ;  3.c to 

Similzr clainis were luumched against tine h c t c l  ec thor i t i cs  

seeking to  rcccver di:~x: . .~cs f:,;r : -- 
1. Assault enri ~ : w  

2 .  Ncq lisence 

tc khc c l s . i s r ~ %  fc , , r  AcsntlzjL; i;s:.tr;ilr;jr?:i:h 3 c ~ C  4 (,f the zmencicci 

Thc E ~ e r n r e t ~ ~ ~ ~ I , ~ i i c ~ i  'LC.: St,itcsxc.n!. L-' C.'.: i.::, . . ....-- ,--. . .. -.-* ..-- .-- - .-- a .- . . - 

ge dy). t . x  ;;.jJi.u!; kkis 4"..2~ <":i i,:< ,.",. ychn 
% 9 d 4  tilt; IXJcj:-;.cf a q , ? ~  ju the 

. . . . 
~ .Q\cx~c~ .LxI~?  L ~ V  c l.:L ("b~h~i: j..:.3,t Zy i r ~ ,  
t i f c ~  p:3l:j~sh <: f: !,C.j'L, ;';i-ii": '&ilen the 
f i r ~ t  &(3f en~,i.ii\$ , t:;?\r~ a.~!~; . .~yi i~t  
::,11~2/i ,r I i g c n t  c: 2; t.:t.ir: ~ ~ c ' ~ , , n ? .  
Gctcndtn.4; r: l i<i  : i ~ A ~ l i ~ . $ . i : ~ . : ~ j y  .;;:nd/ 
ci~.  with.,^^ T C ~ ~ : > L ; ? ? ~ J . C  k d x  

p-t.:.:b;.iL.lc cilusr.: w r  :, n!; liul. .Fy 
: szreult , wriurid and '1;c;:.t; S:he 
Pi; . in t i :Ck b2 strikin~ her i;.n 
the si,drz of her f~rekac-xd with 
i.i:i~:. revt.;lvr:r ;?.rid hy cu 2;. t i n y  her 
c..ii the :Lei t p . 1 3 k o  wi<;,:ht ~.-rrm, 
x.i.r.$kt s.ide c . . i  her neck and cithcr 
p ~ w t s  cf her b&y w i t h  a knifew. 

"Or-. c . r  , & t . . ~ ~ t  .the 4th zi~::<. (. f h;;~.rch 
1 5 8 4 ,  c.t the imcri.z~r.n;i dc;;tel, Ochr 
li..it..s i n  the  p.arisP1 r 2 S t ,  Pan thc 
k1rzj.t  P~;~LT~~~!,:~ a@$eri'l;&ii.C ~ni . , . l lc i ( ,?u~ly  
.l:nr:, wi'iEn:uL rc~sc..,n.jil;lc 4.-r prc;knhle 
c;::use ~ssault t ~ p t  the  P la int i f f  
5y pc:.inting ;: I.L,;!.ii&, flre;!nn ; . t . t  the 
P i t . - . i n t i k t  ar:d dischcrsing sane cs a 
c';.nsecJr;cncc wh.erei:: f the ? l i - .  inti f f 
susf z:incc.; i.n juriea ;rid hcs suf i.ercc2 
7. : Y; 2nd :!3ar~r.-~[;s i?.nc't incurrc:l cxpcn:;es * , 

,::.a a.sszult these w c r G  ,r~,uudcc? up;n ;AIL iiii:lie2 duty of czre  i-11 

their part rcsuf tins i j i  the nc-L;s ci,-,~!uriit,icr.?: fly the first dc&enclant 

The Cli&i i . 1 ~  i~~yPL333~1.~f3 . <-------. 

The ~:articu.i,;rt; ;f: 3:c~ l iycnce  i n  rclaiic,xi tc_. the second deter;-= 

ii<,~it; The Attt.rney Gcxicrnl  z-t ~irs~.rc?.yh 4 nl lcr ,e  int.t::r dli~ d - 



r?::tj.cn the yl ; : . . in t l fFu eurther ccntcnd t.ht:,-i. tborc t ~ i ~ . s  tl breach r.2 

an im;>lieci duty LIF c-re c wed by thc hx-tcl m t h c r i t i c s  t~ the  

A c t  ~cfincs this G u t )  cf care c s  beill= ;,-- 

EB rhc r ct 4iai_r: duty ~f czrc is  i; Suty 
ti-: t'.ke such cilrl . .~: LG i x i  ~..l.!, the 
circumst;: I ' L C ~ L ~  i.:,f tho case is rci..sc.n-. 
~ : S l c  t:.: set t;ti;t ,Lhc v i s i ~ c ~ r  w i l l  be 
rcns~,;:!~~Lly snfc i n  using the ? . r e m i s e s  
ti-T. t;;.c 3: ~~luryc:ses i::z which he.i/shc is  
.invite.!: i.!r 2ermit.tcd kly the t.: ccupier 
t r .  tehxePf i ,  

2%-c D e f  encc - -- --,.-- 

FrcnI the) ~ : ~ c ; : ~ : i n ~ ~  nc.; c':efon<:,.r! wr.s  S.ilci:  *,>y thr. f i r s t  <>:>~cPz~;. 

2&;rt from r : i - m i t t i n ~  Lhz3,t. the f i x s t  Gcjl'cni:;.int W T . ~  (3 p i ~ l i c e  ccnst;:L:lr, 

"The ;.lcP;t ctx;~;lainec^! L E  were: 2:;c.t d ~ n e  
Ly the t irst Ci~~fealdant i n  the c:,ursc 
(:f his emz-:li:y.iien.t as il p:: l i c e  ccnst.?blc 
cnc- ni.::t w i t h i n  the sccpe <.)f his 



Thc partic11 1. i:.r s r,?:~,rl. ,i.'<.c:x: I:<>, .-:?:c : ..i ; i . ~ : . i  .:7,;~f,.:,i F;; , L ~ C ~ V , ~  ,ind excex!t 

fbr the t r a v t ~ ~ c  i n  thr tcrlxls as SCC r ~ ~ t  ;";:(,VC. the I q n l  represen-. 

tcitivea fcr  The A t t .  nncT,r Gcr; ,o rml  ~kircluce2 n c  :.vi.dc:;xcc e l e c t i n s  

t i c n s  i n  thr :.:ofencc,, 

L c c ~ l i t  l( C.,  <:stc.~.;l i:,h t, t-hc. ci acci  r .~ . ,  K L C  5 2 such cvitexlce 

1 c e Z  i n  this re5 ,r rr IN. 15ri c;eeCin.,: .t n t h r ,  7- ,.his t h r  P. thc f- rr:;t 

c ,c f  end? nt Errc2l 'Phr 15;'~ s., I, was cv ':uty i L it?: :f :;c T! ,nvc.:icnt t., ~ ~ ~ 3 c t i i . i ~  

khc l ~ w  i n  thi; arc; irr c ; i t ~ . . ~ s i n r ;  ,i the c.;u6:~,~t3il~,n ci- l i t : b i l i t y .  

I b ! k ~ ~  , 1986,  i ~ n  ~ ~ L ~ > c r : l .  r e su l t f  ns ffnbu; i11l i;.ci<.rnt i n  which the dekcn-. 

~ ~ n t  e SclCicr  $iur:,r;rtec': tu be acting ruiclcr The Emergency Ptwers 

kie~ulz t i c~n  thexi i n  f ~ r c c ,  uai1c,wfully sfic t ~ r : ?  injured the pli;in.tiLf, 

i.,:r .the i:cts r . ; t  his ~~x-vr:.ili.:,,, ;. s:ltu-tic,n st' .~~,ewP~zt ;:kin kc.. the 

ifisitant c; ae, hp- .; rrhic. tr Si:Y:-  (1.p 3.4 96) 

",Tp $';;:~ter ~c~r::y ~-JC l i < ! t j l ~  2: .L t h b ;  w ~ . : ; n p .  
. . ful ?- it .k:h L: h~:l.i!'iJ.t kh:. U Z ~  c ~ c . ?  X'Py 

t'hc serv; .nt ~,JL;:;  s:?c t *ic.tin% ix: the 
cl:cc.tn-kic n (>,I. h i s  ':':tt.q :-;r ir,ecr,&cx?. @::a- 2 

cutj.c:r~ i. $ his i..ta.tyn, 

unc.er the  CSdptid ns The! Cr urso UP- B 2 n ~ . 1 ~ e x r t  n rlc: Fdi1l-u1 rrrLu?;. 
4 - _-- --- --_-. I _**. - -A ,̂ I.-̂ --IYIIL*III-I 

c17 Servdnt". - ---.- 













A m?:stc::w is nc, t  rnapc,nsil;le ffcw ; wrc:l~gf..ul : S C ~  
Lcme Ljr hi& 3crv:a.n-t. un.:lc?z;s i t .  i .53 ,(.i.,ij.ii\c 5.c the 
cc;ursc r.f hi:> wpl.::pse:ct, It is Ccadc:d t c >  bc 
sc. done it it i r ;  cithcr (1) r: w s t .  .:.,l;f.ul cct 
z.u thi,rnra~:rr t,.' the  u i ~ s  tc-r, *.:r ! 2 )  t wxr,n~I:ul 
zrrd unr;a;ilhLri:;,ci~:. ~ ~ . L G C  i;f (.i'-.,.' ,- ~r*.:~, : i r -~~e.  ~ c ' t  
cuthrJrise,.; by the wfis:;?er. f.t i:;, c.1en.r that the 
m;!stcr is rcrii, ,.. n s i X : l ~  f :-.r i .c t2  :- ctunlly .:!uthc-. . , . . r ; ; Zc,>.r .xiG;:rji:L i i;y q . ! t . , ~ i !  ~::-~i:~t this 
cr.ae * t>ver. .i- 2 t i i f . 2  rcyts ti<,..~i bct~zcc:~~ the pzrtics 

... 
Wi:,z ~ i : ~ r @ l y  :.;ire L,;. ;lc:jcncy, ar:,!.l nl. t o,ne c.2 service 

*!:A1 ;,:; j & ~ ~ ; ~ j - ~ ~ , ~  . . .  "he c;ili . y er 
. . .  ...... .. -."- .,, ---- .-..-...., .-".!+-k.. .'.:t;'h:r.'_i..!?.'-::.; :: ,~.- .... r.l.--;. - 

cr  i,r; iia,-"t.;;e~~.cntt cz.:;xi%r;zct., .r . 13- B L ~  blc  ever1 f r..r - - , . , . . .  ., . .k.. . ............ .- ....... .-..--. .--.. 2.. ,..,'.- 1'. .- --- . - -.-.. --. .... - -."-- . 
acts  ~ h : i  C ~ I  he hils n,..,.c': . !uthi,:ril;er:. .... * .s< viu,eL .eh~.i;. ------ . . . . .  .-- . -. ..--.----. ...-.... ..-.. -.- ..-... ,. . .--... ..*--.r:..-_ .! ..--. . ,,, -....-...A 
ere s i  rr~rrncctec' w.ulitf3 i;:ctb v~hicfi hc3 h i : ~  ;:uthi:rise~: _----_... ..- .- . - ... ...-. ....I..̂ ......"..-.C.ll. - i -  . . . . . . . . .  .- -.-.- ...---.. I_-..*.. ... .* - ,..,- - -. 

f h L 1 ~  L!~-~i-!(;:.l.,,:.f:r,, ":-,F, uh .c.cs- th., : t snc 5y n i i y - c k - , -  .. ....... ........... -a=.- ...--....... > .",..- ,%. -r-.-.rr.-".--- -.-- 
- , h e ~  =... :.;,f t.--c\in(.. t h a n ,  In, zlrhc!ur;Si i~~i~;rc , . -cs  IUV,? 

--.--... .- .- . .  ..A -,., k --,-,. ,.,.." .-.,... . . . . . .  .4. . .....a*-..-.. 
' t h p ~  w.,r&, 6 n , i ~ ~ p ; ~ - ~  - 2s rcs~7,..l~::i:;l.e r:. ,t. ~ncrcl;~  - 
ii..r ~ h + - ~ i ;  I' .u%.~A~. t i G C 6  hi*:, H C ~ ~ ~ V : .  i iP :  !:i., z,:.J, but 
L ; ~ L ~ L ,  Lr..T the w d y  i n  xhich na,: c.:g..es it. 12 i d  

s c r v ~ n t  i 2 c . e ~  1ieijdic;ently khi-;:I::. v~hicfr tic wr:, s 
sutfi,i;ri.=iir -t(~., C\c cccrcful.ly, :. r if ' l~c e i ~ ; ; ? ~  fi.r;:,udu-J 
l e r r t l y  t h c - . C  whf ch he ws e i ut,i:,- >-i::.,@ci; t c .  t : , ; ~  h::!ncstll', 
.r if he t':,.;.cs nristzkcnly t l~-: .~ ? ; j Z l i , ~ : . ~  Pat wi,.s 

.,:~uth~~ri..i.c<,. ts,: 3.; c , ; r r c : c t l y ~  hi,s i.:it-,r.bi.x wil:L z.libWCX 
ii.,.r th r : - t  !::c$*2.i;~efir:c, isou? - I :  ' I n  c 3 . U  

. . .  thcsG ecuas "21,;: 'b"::illcs J., ,: i c l i ~ r ; r . i n s  tthc 
juG.gricn'i: .. .f: Chc Ccur,t  c f E:+:chcc:juer Ch.?mScr in 

.&ili-. 1-i sh J :-.int ;;8:':ck jLJ,c j-,jC '# it y- i~  ?.?:PrWZ:jP, J'o ... ,.A. ,,, ,,, ... ,.....,.- .....--,. ....... ......., . -  , . y LW 
srir,? tia: .f. Liie ~ : : n t e r  ~ L : S  n i t  : . : . P I & ~ C . : ~ ~ S C I ,  the ~ict  

himseli i n  ck i n 9  thc 'i,usir:cs:; which it wi .5  thle fict 
ci hi; i~,<i_:stur tt ,,law hifi in"', 

On the t.-t:hc-<;. In:.;\<:, i.9; the umi:;jatk: 1 f scu. ;*:ni: wrcfig-. 
... ful <.ct "f the ~ i c r v c n t  is nc.*; s: r;cmectcc'i w i t h  

the i,uth. r i se l  ,i..ct i1.s t,.; be :., la! i1.e c . f  d ~ i r ~ u j  it, 
but: i:.> r .1:  ini.cpcnclcnt ;:c,t, the mi:=;t.csr is r k t :  
resp,.,nc,ii,ic; 2.c.r in such i i  s;.::.P,E! t h e  servant is 
nc,t i,~.l;irL5q i r : .  tkc: c. ..ursc !I:E h ia  cn:i:l(:pexii-. , Sut 



evidence a f fo rd ins  2 basis fur c~nclucl iny thzt t h e  f i r s t  dcfenclant 

coxcxaittec? these  acts while i n  t h e  evurse caf hj.8 duty as a conntcble 

cn6 un t h e  i s sue  c . ~ f  l i a b i l i t y  thercfcxc the  claims f t r  ass:+ult 

succeed aga ins t  bcth cef endents. 

Even i f  I am wrens i n  so ccncludins the facts here wc~ulld c q ~ e l l ' y  

auppc~rt an a1tcrnr:tivc f inding i n  f i ~ r ; u r  12 t h e  f~~12r l e  p l a i n t i f f  

t h e  n l t e r ~ ~ a t i v c  ~ l i i h  in negligence as the evir3encre led i n  

buppcrt t c  e s t a l i s h  thc c l a i m  irAdiczAbcs t h & t  t h e  f i r s t  Ctefenaant 

E r r c l  Tk<~mpsbn, CA ccnstrlk!l.e ;f c t m  t h r ce  yecrs experience was 

e n t r u s t t k  with t lcnr-cc? Pirearnl snC left ti. w~cxk on his r~wn without 

zdequste supemisif n, The f cm, lc p l ~ i l n t i t i :  K i s s  En$orbrcts.c:n i n  

ricscribing h i s  cr:nCuci; durincj hcr  1.r4e~7.3 t e s t i f i e d  that:.- 

" lie +~3enrcG very arrl~rx, -.- ;':~itcted ..,-.,- .--.- 
an2 ~ i t ,  l e n t  2 ; l s i ~  very thrcr.terrw. ----"-----.-.-..- ,-.. < ..-->--.A 

E z r l i c r  en cluxinrj t h e  irnciCent ho h~r;". scid tc: her  thzt:-  

w W ~  neeCek: -. ..-.>-~-- money tc buy C T ~ U U ~ ~ - ~  - 
(epngh? sis supplied) 

T h i s  evidence g.rc.uui?tcc2 learned, C~~:;UPISEI f ~ r  t h i s  ;> l a in t i f t  t t c ,  

snl-jmit t h c t  i f  h i s  c l i e n t  cculil h ~ v c  ubsenve2 these  symg?bma i n  

t h e  deierlilnnt Thc,w~i.;'~i s ccnduct , L ccmpctent superittr c f  f iccr 

<.:usht equally tr., h;;v cbservcii them, The tc56 here  beinc; c;nc of 

f e r s c e a b i l i t y  i n  my ri1inic.n t h e r e  was i: went cf rcoscnable care 

cn t h e  2art uf Thc'~m~:c; nus s u p e r i ~ r s  i n  r m k  i n  scpervis ins  him, 

which r e su l t ed  i n  h i s  :-cing l e f t  a t  large t c .  be able t o  perpe t ra te  

the kind ~f z c t s  which cccurrek: e t  t he  ~ e r i c n n i :  H u t e l  en t he  n i s h t  

i n  quest ion anc the  1i;:bility f c r  which t h e  Cr<;wn as h i s  uny,lcyers 

bught t he rc fc re  tu be held responsible,  

The Americana - B ~ t c l  Curkcraticn + - C l a i m s ,  

The p l a i n t i i f s  here h ~ v e  advancec?. sirnilax c ~ n t e n t i o n s x  

They allesc i n  ~ a r t i c u l e r  thatn- 

(1) The dcfenGsnt Z r r c ' l  Thcmpson was a -- servznt CT $gent of the 



hc to l .  

( 2 )  Tlht, itcts cl~ne ti;. the & l a i n t i f f s  w e r e  ~ccassic;nc2 by:-- 

(2) A breach of a~n i m 2 l i e c ' .  tern af the  cc;ntri:.ct.ual r c l a t i ~ 3 n s h i ~ :  

between the p a r t i e s ,  

(5) A breach ci..l: the  dcfenCantOb duty airicier The O c c u ~ i o r s  Eichi l i ty  

$LC t . 
In sc! f ~ > ~ ~  i;s the ylcz:.xiincjs [Ste.tacnt: r - f  . Claim) st.niqht t o  allccjc 

that Errr;l Thr.;>~tp~sc~r~ wi.:.s i:! servznt car nfc;,:cnt r.:k t h e  h c t c l  a u t h c r i t i e s  

this; w a s  lnckirtg .in evidential sup lxr t ,  B;lvirAy rogc.rr2, t- l;hc 

evidence t h i s  ~.Tley~,tic.:a is e non s e q r ~ i t u r  ;;lni' is  clearly miacrPn=.  

ceivsd, "rhc cviGt2nce ~66u,co<;S supporting; the  f a c t  thzt the c i e f c n S -  

:-$.lit ErrcP Thumg;sr;-,n vss G servant. ;f ~ h c  Crt.;mi. On Lhc eviuence he 

was : i c t i n ~  i n  h i s  ci;p,~,city AS a. ;::clice cs:.,.natnt.K..e r,n a speciilrl 

c:ssignment. ks tine hc ' t c l  au th< : . r i t i e s  (2e.f  en2;:cts) hcd rreithcr the 

s i s h t  ncr t h e  a u t h c r i t y  tc c v n t r v l  what hc <:id cr the  mcnnor i n  

which he Cischarged his publ ic  Eunctic-ns8 t h i s  bein9 t h e  a c i d  test 

i n  (?eterrnininy t h e  rel?:tibnshi12 ~f m < ; s t e r  T;n6 servant and being 

&>sent,  nc; such xcl t . t icnship  cculi! a r i s e  . 

cr S t a t u t u y  Duty, such o determinat ion turns cn t h e  facts an6 

circumstr:.nces i n  which t h e  acts w e r e  cc\m.rittcr?. 

The Evidence -- 
Z i t  the t i m e  c-f t he  i nc iden t  t h e r e  were f* .u r  s ecu r i t y  ~ ~ u ~ . , E " C ~ S  

cn Cl~tgn The mle L . l c ~ i n t i f  f was scr?,te.<i at i.: ilcsk i n  t h e  lubby 

leading t~ t h e  laeics rr;ulru c l ~ n r ;  wi th  hi:, azll,crvisor ane four  o the r  

m e m b e r s  r l f  t h e  h i t e l  s t s f f .  

K ~ r e o v c r  t h e  f c l l c w i n ~  f a c t s  als; f e l l  fcr cc%nsidex~:ticnz -- 
(1) A t  t h e  t i m e  c:f t h e  i nc iden t  a t  3a.m, c l l  s o c i ~ l  a c t i v i t i e s  

~ . t  t h e  h ~ , t c l  has cc<:seb. 

(2) The femzle p l n i n t i f f  has  v i s i t e d  t h e  i~c,tcl premises for t h e  

p r p c s e s  c i f  enter tainment  c;n c? number of rccassic>ns p r i r r  t c  t h e  



tr: t he  nic;iht i n  qut3r;tiim wi.th&ut incident, 

6 3 ) The text f ecs c!;r E2rxc 1. Ths::mi.::-;cn was sc;mec.ne w h ~  ?is a p:,:.licc 

ct,rustablz! wi ts  essign.cC w i t h  t he  spec ia l  t&sk i.:f g.rr:;tcc=tfn5 v i ~ ; i t ; ~ r a  

includinc; t h e  i c m ~ l c  p l i i n t i e f  Ercn in~x,tss~r~c:nt by phL>s  , drwj 

pushers nnc.. p r c s t i t u t e r  in an crez  which included t h e  h c t c l  i r r  

questicn. 

(4) The Zefcnc;snt B r x ~ l  T h ~ z ~ ~ s c r a  was C?escribeC by t h e  ~ l a i n t i f  f 

Z q r r c l  XJ&ic.' CLS beiris czst i n  t he  rcle c . S  @back=-up sccur i tyA,  

G i v c r i  t h i s  r c : l e  his presence i n  the  lobby azezi can2 i n  t h e  v i c i n i t y  

<:f t h e  letdies rf.,i:,xi wr_:ulc? ncit c rd ina r i l y  he e subject elf enquiry by 

anyc ric i n c  luciins the sccur i t 3  per sr::nnel, 

45) The <~:iei;cni",ant X r r c i l  Thr:;q:jsr:rd ha6 i n  the  st a s s i s t e d  i n  

remc:ving uneuthc:ri.:,ed Z:crsr;ns i r c w  the  h ~ t c l  p rec in t s  and inves t i -  

sztcd inciLcnts thuxc, 

46) he was seen c n  i".uty by t h e  lisci.tccpe cxr t h e  very- n i ~ h t  i:f the 

inciucnt  , 

Givrn tho  ahcve summary there  wculd be ncthing C J ~  t h e  f a c t s  , s f  

an unusunl naturc in the defen6an-t Errc.!l Tbi.;~ipsc-.n gc:ing t c :  the 

P i e r i c a n ~ .  Hutel tn enquir ies  t h ~ t  n i s h t  ts a rt.rt c;f h i s  f u n c t i ~ n s  

;is a cc.nst;l.Sle, 

The Law .- -.-.- 

The Guty r:;.f c;;rc rcquirec",y t h e  h ~ t e l  zuthc,.rities ~ C : W ~ P T T ? S  the  

pPt:intif f c heins  c.ne c f the  exercise  c f  rc~. ; : s~~nnblc  cz re  i n  the  li:;Rt 

i-c:rsecable t h n t  such .?+.eta cc:;ulr? h;:ve been ec-mittcr? by s r r l l ice  

c f  f i c e r ?  

On t he  bas i s  r: f t h e  test l i i d  dciwn 2:y Lr,rC Atkin i n  

Dc.,nnc,yAue v S t e v e n s ~ n  it is necessary t~:, z:sk whether any reascn(=k>le 
.,.,-..--. .----- 

h c t e l  author i ty  ~CUTS. hiivc hzc2 t h e  a c t s  ca r r i ed  ~ , u t  by t h c  Cefencknt 

Thcmq.st,n i n  t h e i r  contcmplatic.,n? 

I w ~ ~ u l C  cnswcr t h i s  cyestiL<n i n  t he  ncs~ . t i ve ,  It wc:ulC be 



cxtremeiy d i f f i c u l t  fi,r the h c ~ t c l  :~utlncrit icr ,  t c ,  9uarC c,r y r c t c e t  

the p la imt iL t s  &gainst: a c t s  v~hich were n ~ i t h c : ~  f f t i r s ~ ~ ~ b l e  r ; r  C < : ! ~ L ~ C ~ - L .  

plateci l3.y then , c . scwin~~ they w e r e  i :c .ki~~g z : s  a x u ~ a i n a b l e  hcttel 

?-uthriri.ty 'uucjht t r : ~  hevc sc, ,:icteC, Ox?. the: pe.rtic1~1n.r f a . c t ~ .  :.; f t h i s  

case 1ifibilit;i i~ rc.liidc ul~ . , re  ijriffficuli, ,.:s &he Cei-enunnt Th.~mpscn 

the inciC.ent cc;ulC r r ~ i , c r l y  kc c c t c ~ c r i ~ ~ c  . ?s  I',cing i n  t h c  n n t u r s  

r- f mrlusual dnnger, L. stt.ni:ard: which is n,-. I l f ,n~er  i:~plicr..blc s i n c e  

t'nc passins ~ f :  The Occupiers L i i J ) ih i ty  Z!,ctCI there beins ncw m l y  

c,nc c l ~ a ~  c.f j~crsurls 2% rmcrly rcfcrree: tf its c< n t r ; ~ c t ~ . r b ,  invi tc?@s 

u r  l i c e n s e e s  tennee 11wful v i s 5 t c . r ~  wkkr.;. i;re I. wed a ccm;.n duty r; f  

Lcsrncd C:. unscl  f \,r the iemz LC: phcintcif f sc\ught: tc ,  cintc1.2 t h ~ l  

the t?L;senc~ t . : i  a liitch i n  ir cu2:icle r : . , f  t h c  1~ii.ies rc:;oIfi where t h e  

f a ~ , l c  p l a i n t i i f  scqI;'Y.;lt: rcfurj.c i r i . m  her ,~as~ i iX~;nl ;  LS bcirq want 

c.,f care aicuntirn,i-: tr. negligence cn t h e  part i-.f the hi..tel a u t b r i t i c s ,  

This cc,ntcntic:,n is i n  my view untenable.  kitwin9 regard  t,, t h e  

~;klysicaZ c: nC,i.tion (,:f t h i s  f l ;c i l i ty ,  such c; &vice  t.;ein\a intended 

t,~, c..f ti:.rd ~ r i v :  c *y ;::n(Yi r~c.  t i x o t e c t i c n ,  which cr;,rt Lc ef f e d  cwen -. -.-. 

in tho ck.sence J ,f ;!. InLch. 

I n  t h i s  regard tlno subuiissii;n ;.f le;-lrncC! c:cunsol fc,r t h c  

Br tc l  C ~ . r ~ i r i l t i c . n  f::.urri.eii c n  d s i m i l i z r  ;->remise g a i n s  s c ~ n n e  me':surc 

Oxice t h e  fL.rscc:;bil i tp( test giies, the eli?in;s nsc:inst t h e  

Gc f enczcnt 1i~:tel Ci :r-?:,.x ;:tii;n f c x  hrc;ichec . , 2  a:. ntr ~ c t  and c;r stctut..:lcy 

Cut2 must Ei.?11. 

C c n c l u ~ i c ~ n  

Givcm t h e  unchcllengeC evii!ence ~.,f the rc Ic cssuycicf; by t h e  

f i r s t  ccfendznt  %rrl;l Thc>mpson i n  t h e  zrcc? which inc ladee  t h e  

h i e r i c c n a  hic tc l  and t h e  h:c.ssession ky h i m  f cl ~c~.=c;cc~ rrev:;lvcr i n  







,is>rf erxiinq this asi.,i;;.x~ite~.~ t i: rt.vc.lvcr which he wcs i n  ~ ~ : s s c i ; s i , ~ n  

~ , f  z t  the einne c i' th':? i.iici<:cnt, the  incscc::.:i .;;LC icfcrencc: ccln bc 

d r ~ w n  thxt  the dcic~;il:,rlt drrcl Thc~nijs!;.~, was ia fact r!n duty .AS zr 

ccrist;;!blc ;t the tLxe the cr.:misic.n r : i  tch eicir:,.~:; acts c;n t k x  

fr!.,msile 1;lair:ti.f .i- ar~2 the unli..?wkul sh; >c. t i .ny  !f- tht naz%lo ~;lsintif :i, 

"1'h.c cvidcnct? I . J ~ ,  the cief encant. Yhc . i ~ .  ;.:s t; t h e  n;:\ture r. f his rolc 

, n the nit-tit in ikxi.i::.ti; n i.r; wc:l l  as he ;:,eir.~ c:;.vt in Sn s c t i v c  r'.ic 

3,y the <iiscc.tcque e;l;K; Z.(i3 rcs?-rc:ed :IS s.. clr;'cely c~;nrrecter~ wi th  a c  

evcnls w h i c h  fi: l l c  .we(; in t l . 1 ~  lo:i.,ieb r:.,l.mr.l c.$.; 'c- riei.cC t'. reriljtrc, 

t h ~ t  everrt ;+,L; being i n  tho ni'?turo ( ,f e.n Ur&:utfix: r i s e r :  xi< 62 i f. t:t..i.ng 

s.(. methins which t h c i  f i r s t  r l , ' ~ f  c n d ~ ~ n t  i n  h.i: c; p&city CIS c p',licc 

c;-nsti-:blc was authl_.riscc t:.. dc. Mis LC@& tthcref;c..~c were such fi. ir 

sdhich the crc-wn 2:; & i c r  cq l i  y e r  t h r ~ u q h  its l e g a l  reprcsentctive 

:<he k t t ,  rncy Gcnc~::1..3.. '~;?LL 1 l z ~ i j l e .  

Y h c  Zrncr-iccin;~ tii'tel C 1 z . h ~  .-.- ------ &-..- -.-- .-,-, 

bere 2s 1liis i-c , . ~ . 1  ,%'* ~ . l ~ ~ ~ l j l '  sk4,rn Lhcre c~::~I Lc ?&;I tho i1~1~t.s LIZ/; 

the 1::.w ni.. yucstic-.r* :..k the rcli:,ti:.:nshi;;:~ .: f nr,z.stcr an2 ~c-i;i.\t: r;r 

<.c;ency ar is i r . i~ i  a s  kctween t h e  p r i n c i p a l  t;(:x.t.t~;:4jc 'r hrr,..l Th<' m&:s .r:: 

:;ne the hc.. tcl i:uth<..,xitics, 

Or, the iajut: (.:i l i . ; b i l i t y  < the h , . : ~ c ~  r. x ;Ass~ ,u l t :  i nZ/. r 

li:-c,lirjcncc the st; . ; . ;1~iz , .r~ .C f c a r e  i s  thi:,L :.!f the cr.mi..n 1;i.w. The 

Gccuriers L i ~ L i l i t y  Act i .n  1nyir.s 81.wn :.. crxmu.r:, duty c.;f c::re t:- 

lcAwful vi.sitr.:ra. a ct:tc.q-<.ry which wj;ultl inc lude  the i,l;.intiff:: 

i i x e s  n.~ ,  hiij.her duty (,f c,xc t han  i s  ;ic/ lic:;,hle tr.. cl ,?h,~,  i z i  

nc$ligencc, 

Gi.ven the si,cci:..l str;tus that the i.t:Lencli:.nd Thc.lra&>sc.n cn:j:.,p2 

i..s r? ~ c . l i c e :  cc-jnst;.:bic, t h e  time c. f tkie inei2cnt i;nd the security 

s2stcnn then i n  plccc, t h e r e  is nr. evic.cnc;e t! le~:& me t,.. c~ncluclc 

t h ~ : t  there w~:s ii w a n t  f: rcc;sc;nrhijlo ca.re c. ri t he  ~ m r t  c j f  t h e  h t . . t e l  

- c u t h c r i t i r s  i n  makinr; t he  l a d i e s  rr,r.m~ ii.t thc ht.ttel s i ~ f c  f c * r  the 

;urpc,ses tc.:!r which it, w, ;e intcndcc!. The presence t... f e pc,liee 





c, P.~t..-h:llc ,,n L i * C C i i  l i.:srir,ruttt?nt in the f<,ii.%rz r s,nc iTcr SC! ciirJ:  n t 

leer, nit tt ci riclucic tli . t thfi ht,te.l bccuri 1-y Far s n c s l i ~ e r ~  t h-vinc; 

xeqclrcl t~ thc I!uri4t: sc! i-. r which the c,tier,r_b,, nf. c4 rrstt:i,\le was ,-n the 

h( tci ;.rr?~nises,  2: b k , . t a i c i  n the issut c f I i ; : s o i l i t j !  ,,ccV*~rr\ingly 

i i r : c A  if) L v ,  ur i . t  r cfcr~~'; .nt  hr teP 01. . CS c l ~ l m : ;  with c b t u  

tc rthc < ' , c f : er~ i~ ,n t  tc I:<: tc ;xed i h  r.r. t c;reer4, 

i i ~ r t ? ? .  c s 
Yhis Lal ls  t1 . .c cc ~s~-.:cr.ci: urtc3..t:l twt ; rf < . ( I  hec Ls . 2 1  

u 11 3;ieci t : l  c l ,  inr;?c_; ca 

id )  G C ~ L C ~ P *  1 l;a;l~ 

C , L ,  3..032/1985 - -- -. --. .-A ".-- 
Ivl : j c . t , t f . ~ i ~  1 c~ k h c  t;.sk .,L tbSf )S: . i~~t ,  c,.mi:r,CS in res~oca; ( A. 

i,ni:-, cluin, I sk ic  r'~: Lhc v i e w  b f lc.;lrnc-:A c..uri: .~- l  t:\r tht ~ . l ~ i ~ r t i f  f. 

thr k the kqct chl.t tile i;crj.+ ,- e - f :  .:wc.r :.i;: YF-. r r, rqurins which the 

1 ~ ~ 1 l l ; i r f :  W L ~  rccu,crL.tilAg ircn? h c ~  ~ i . t . ~ i ~ ~ . : i e ~  ~ A L S  I E S U ~ L C I ~  i~ tnis 

CGLC Lci f i5  k i i t h .  ui ILL kni wn ; -rr. l lcl  w i t h i  r. this j u i s c i c ~ ~ ~  i r i  

Lnt: hi L tl r~ ( f. c l a j - i s ~  k f  r ~ ~ , c c i ~  3. r: EL. ,>c:;, 0 ( t f i ' .  t uxtcr.c it i., 

ux i.quf-2 * 

r t~ i-rcis ~ht: z . t 13e 1 - Lltec: in i-;:cte~;uirri-l!c, thr, 

i t  1 L c . , c 1 1 I t < :-;hilr~ the 

IJCT c r ~ 1  c<-ncr:rn exylresL t-.c: .: y c: ullscl , l r ~ - '  ~ t d c  u7.r wj ith t1 exilress Ll 

?l.th ,l;ixttiffs my cejc:,t hy~wpi.,.thy i' z t i l t  ~.rL-geci;, w h i c h  31-b 

hoi, P l c l l  t t ~ u c ,  1 FIJI,+-, c.-?:a~.cnc! the 2ernir.le i n t i f f  f k . r  the iamvl~lsb 

C~,UrrlgC ~ k r c  wn in v<,+cc,~iiac.j un h L . n ~ ; i ~ - l ~ '  srtxich is nt t c f  Elcr : W? 

nicking. *here i e ~ : - , e x -  rt~ls i a J . : , ~ ~ d  i l i  P~cr situctij,n wr u1d h i ~ i ?  

'. ccn, cr ntent t, wr f :i- w in c ser: i .f t';erbL,c.ia: :.he - t 2 t i n x  wlrci: her 

cr r ~ t r c X  l ianr t  w;:s s t i l L  i n  the i;rc>ceso r.il: hct 1ir.c; s~ucjht  cvery 

i?-lcrtunit:,. tb c:15i1r,o herself i n  gainful  cutxu li,yncnt, The end 

result is she was r.&lc tc succcsbful ly  cc ,&j,.lutr: ,s klrccess i,f re-- 

trc inins in t new vccvt icn  ;IS en x-=,xi:y ~ p o c i i ~ l i ~ ~  with rlucl ni;ti~:n; 1 

qu;.lific- tic ns cf exccllrmce j.n the f iclt .:f X-ray and Rcdiatic n 



Therapy, This  f i i c t : , ~ ,  nrccjrettci~ly has t r . ,  1.e t ~ k c n  i n t c ~  cc.nsic>eratii xi 

i n  determinirnr; whether there ex ib  ts i: ?~~,tsis f( ,r j ~ C i t i ~ r 1 ~ 1  awnrds 

f c  r l c  ss cif e r ? r n i n ~ q m < = -  --.- ilnsl lbss on thc 1ch.c,~ur market, Tha 
---->--.-- 

c::.rdinal rule here ? : ~ i r i s  t h a t  2 p l z i n t i f f  s h ~ u l i ;  -ci:ike s t e p s  t c s  

m i t i ( 3 i l t ~  h i s  1 ~ s ~ -  Tlzeae two hoq*4s r;f h e r  c laim i n  daxni~ses, 

hr:wever , is h c s t  l e f t  tc kc c:r,nsic".erec:. i n  c:o/ l i n g  wi th  thc mtter 

i n  z.ssessin5 cjcncrr.11 t?zn;qus. T h i s  w i l L  i : ~  e~~nsidcrcd c f t c r  t h e  

S p c i  rJ 1 CL aide - .-.--- 

The & I  llcwin< i-i:ca?i,s i a l l  t r . ,  Le c~nsii,crcc: un&r t w c  b r ~ ~ a s !  

(i) L s s s  Lf earninsr; 

( ii) IbAeLic;.:i. e.q;tnscs 

k t h i r C  i t e m  f;:Lli;lc; unckr (iii) J:C? clehuc?, i n  t h e  l : i : r t i cu l< , r~  

t,f s ~ c c i a l  d m ~ ~ g e s  f r . r  -..A- w 2 ~ ~ ~  to c l ~ t h i n & ~  a U,S, $798 was n::,t 

cu~;fi;r ted 1- ,l .l. I the evicicnct1 rind nccorc'..ingly cttrccts n,.. awilrc:, 

. - 
hruz;s ~2 ciirnincs - YUIIII-I-IIA 

Wile yer icn  cl:.imei: i n  t h e  ;Ji:rticuii~xs, rf s p e c i ~ l  d w g e  ctVcrs 

frcm w"19th Mcrch 1984 t.: 30th June 1991, T : . ~ : I  b i w  

d r l l  crnplc yrnent ; 11 1st June 1990 f r  llt-awing tltr cc uPlctic n L. f hen 

re-trdinin.c;, ct ,: C.ia.r:cer C;re Centre in k jnncsc- tn .  F,.sr tkrc z a w ? i p . p  

?-le+ *:,f 1990 she carncc; $13,040,00, K c r  1i.s~ .r - f  ea rn ing  thorch~re 

ceased zs  ;:t 3 1 s t  m y ,  1990, 

Between 1984 end 1989 h e r  ea rnec  incc-wc was as f c ~ l k ~ w s r - -  





1 . c  p l a i n t i f f s  a c t u a l  ir~cosme f o r  the  pcxiod under review wils  

t h e r e fo r e  U.5.$21,673 which saw .F'A;US to be deaucted from he r  

es t imated  income as -.. Wautic i<in  during the per iod  t h a t  she w a s  

incapac i t a ted  a s  s r e b u l t  of hcr i n j u r i e s .  

Befare the inc ident  the p l a i ~ t i f f  t e s t i f i e d  to working a 3;. 

b u r  week at n dopartrncnt store krrcnmils Daytons. B e r  b ~ s i c  wage 

w c s  U.S. $3-25C per hour, She chausc? to Work t h i s  s h o r t e r  pexix.d 

r;.ther than 40 hcurs pcr  week as t h a t  she cuuld spend m o r e  t ime 

w i ~ h  ha: tcenaqea* son, The moun t  clzimed f c r  loss of e e ~ n i n g s  

in t h e  p a r t i c u l a r s  wcs ca lcu la ted  on t h e  b a s i ~  cf 40 hour work 

week. The pPc7,iniii-fDs evidence support  t h i s  claim. She t c s t i f i c d  

~ h i , t  ;IS she wns pregni.nl; with hcr second chili;' a t  t h e  talc u i  t h c  

i nc iden t  i n  Yizreh 1984 she  hrd intendec? t c  i -~ t  f o r  ;; l u n g ~ r  wijxking 

week when she went b ~ c k  tij work. A s  she w;:s pregnant a t  the  time 

~ . i  the incidcnt and subsccpently had e t h i r d  c h i l d ,  had she  s t i l l  

'been cmg>lc,ycct c A t  ]U?.yt~n's t h e  wssibilit~ .,f h e r  working 40 

hcur work week s e e m s  unl ike ly ,  The twidencc~ suggorts: kc PPC a* m y  

r? te t h c t  i n  :.PI prctb7.bility with a scccnd c h i l d  on t h e  w;,y, but. 

f o r  t h i s  unfc~rtun;:tc incideu'i she wculd hc ve cclltinued t u  wcrrk 

32 hour week, 

In cLsst?ss;ing her 1 ~ o s  oi earnings t h e r e fo r e  hex incam ~Lx  

this pcrii:.d w i l l  be ci;lcule.tcd ~ t - :  thi?t bi..sis, 

Given t h e  fzct t h n t  t h e  p l a i n t i f f  cdrracd U.5. $3.25 per  hour, 

she wculG hnve ea.rnee- s t z s i c  salary of U , S ,  $104.00 per week which 

r~c.:tild y i e l d  an n ~ u c l  basic inconic cf U . S .  $5.408.00. The plaintiff 1 
g ~ v c  evidence cf 5% * * c c r e t i ~ n  being acdci;~. tc the bas i c  w c g e  but  

nc.. d~curnent;!ry prc;cf wes  tcnrzcred i n  suppcrt ;;if . t h i s  f a c t .  Givca. 
! 

the m a x i m  ir'; certum est q ~ i ~ d  certlun {thzt i.s certi:in which can be 







m::,:dc curttiin), &x. l.d.rhcadgs ccntent i<m t k i t  such eviciencc f e l l  

within the realm of beisg spcculc.iiwe h ~ s  aerite Thc principle 

epplicablo here i s  Z;hz?.t the court 12ught nc!t to :\pecul;ate where 

~h~~ -, cxists the ras?:..ns i . . i  if being infr;mr~.c;ci ;rs tt? t h e  true facts. 

T h i s  evidence which  id..^ i t w ~ l i l ~ : ~ . ' ; b l ~  frt~~ii LL6y ' t i .n '~  wes nct  brou~ht  

~ n d  ;:is spt-c i i~1  d25fi+.ge:~,, strict psc,oi bcil-!~g ktrc pr inciple  by which 

tc-  ;.s,-sess the eviCcnce it t i c 2  9c.t mc::suxe up t k .  the rcquircd 

st?,rid;.r& &;nL"r t i ~ g h t  n ~ t  tr. bc ,ncccptcr',. 

1C;l'c~t i n  i ssue w>?..s .the evidenev t h ~ t  . t k m  plzintif f ezrnec': 

BIS.$1,3S0.[Pi0 per rn~,n:.h fc.r ci;i3iiissi4.nl 4i;hc KliCi.:K figure) bzscd c;n 

;.n cstimate2- .:::f: $ 2 ,  ZOO $1,500 pox m.,nth which wijulr'i yielct 

$15,200 pcx ~,uin.uax?,, Stl?: clzc cerncd 48C p r x  week tt.!r . t ips  which 

when ;:n~~u;:~lised wr:u3.t'l <.nc:ur1t tt, $4 4, 160,80, 

On her eviZancc; hcr primon ~ X C . . ; S S  ~ C i . k h i : . t € ! . ~  i.ncwt~e thcrefcxc 

W ( , U ~ C I  dir~.unt t!, U , S , $ k 5 E ? 6 i j , C 0 .  

Fxr.jm t h i s  bm,, 7 G. iln~<:unt ::,f $358 ,pr  ar:cnth f c - : P 1 s  tc bc dcs 

~uc:tcd ~ L T  ~ C C ~ C L . C I  t i . : .&  i :nL sbc ia l  S ~ C U P ~ ~ ~ Y ,  This  r e su l t s  fri,xl~ 
".- .*." -...----.--..-*-.. .*, -A, 

the principle  l c i d  i:,r;.wn i n  B r i t i s h  T r e n s  ... _I-c__- rt v G ~ u .  [I9561 A.Co 

185. The C;:rw.ffr,c; facl.ng tcr pccuni.ary 1c.s~ lit: is  subject tc. 

<,cducti~:n $-c:r t ; ~ x  -~u~p . . :bes  i n  <.i.rriving r t the net ?.wmaxci t*:. &w SP.~& I 

b 

In suppc-:rt ~~f t.he r7bcwe s tn tcrncnt  the le;:rr!ed cLitcr {;f' 

.. . xcGr=.r en 1Bi:!iniisc!s ( 15 th  S6itic.n) ;st p::,,r~.gr:.phs 4 .- 65 in a -... . --- ."-. -.---.- - -.-. ~ ---.---.--A-.-A --.- 

citi:tir,,r! f:rc,nt the G i c t u m  cf' Lawtc.:n J in Cr;.r..ger -.- ------ v Firth Elrcw. -.---.-- Lknite i ;  -.-- 
h a  

seems ti: nt; thz!.t the :.bj&ct ,. 
L-:, -i ,- ,.~~.~r.;qc:s .: i s  t - c  ~ ( ? ~ p t : r i i :  :;. te thc 
pl:.:.i:;trhf.t &c;r wklijt 'he h::s 2::r;t 
iincl oik1;t, he hzs l~..i,t i.s ~2~11 . l i  r 
wsu1.d h.i:vc bccn his Pi'.Y 
pecket when he tbuk it krr..mc, 
.. ,,,. ,.t:r?d it scans t c .  me w h ~ t  
when s p e c i a l  6ii1t\;\.ge~ iir 6: being 
c n l c u l ~ t c d  there sh.r:ul.S t;u 
Geductel the ;?mi>urrt of .;~.riy 
n;'.tic ~ 3 n l  insurance cj:.ntr ibuti.t ns 





t . h ~  p1c:inti f f wc-uld hcivc h.!.:~., tu 
i ~ e k e  i f A&: had raniiined. in W ( , L . ~ " .  

c i t i n g  diict;: f rum LX~Ir:ikile Fashitc l4%nuf 2cturcx.s v l.;ich L 19731 - -  . - ..-.LII-l 

R Ifi assessing 1 < ; ~ 8  f cii:rniugs 
.the pl,;;ifi .kif f O:; t i ! x  l i r : L i l , i t y  
n u s t  be ccnsit?:ered, It: i.s the 
n e t  i-sr;c..:unt 622 the ci:;rxiir,gs c .mPy 
th- (i. t, , - - \  ~n be i;wi:rfieC: si~icc; the 
nppl&hle x)rincipPc is i:rc>s.t:itu- 
ti i ,  , i i Fc..r %he 
ywrp z , e  cf c r n l c u l a t i r i ~  the: 
p l i~ i .ne i f  f r c l o k ' n c  .t::*_n: l i .?k>j.  1i.t~ 
t f~c  sums in que5tic.n aust hc.! 
tfi~~:...fiqyi :;.s t h ~ z ; ~ !  l y i q  ;i:i @he 

C' : I;:.yer.:> c: f hi::: carnci'. i,.ncc . f i r 2  akri 
thc zx~l.,uata c:E Lccii~icti;.  ns t<:. hc 
t c . k c n  i n t c ,  accc;mt wiLl. be bzscc2 
t,n the ef f e e t i v c  rates ;f t ~ . x  
which ::re ?:pplicable t i 3  $hr;ci; 
slices r i f  h is  ei:~rninga, T'hc 
hssesament can be mnCc c.r; brc;:d 
lirics ~2nd i t  is nr:.;t ncxessrry tc? 
i:.-: sc.. w i t 1 1  rnilf;iieawtie~.J. ; I C C U ~ C C ~ " .  

In thc light t f the abvvc, the plain-f WAC lwwa + a e r s x d  

the rrcllbwing net cst .k . tcd incc;zw up t#., thc. 31st Pky, 1990. 

"r'hc t i ~ t z l  suit recr vercblc i s less : .k e~rnings thexcfurc j.s 

Thc rm~unt ci: U , S .  810,444.75Q wns cl;limec: f c  r m e l i c ; : l  cxponsobio 

The eviccnce a% the p1einti.f f hcwever, l imited this sum t(. 310,400. 







Issue was taken by lczrned counsel f o r  the h c t e l  in h i s  f i n z l  

submissions as t o  the claim. The p l a i n t i f f ' s  evidence was that 

she wi;s cwercd under ;. ~jrbu-p insurance p d i c y  while working with 

Daytr;.nPs ircnr which pc,licy she obLi;incG f u l l  medical bene f i t s  fur 

t r e a b e n t  follcwing her  in-jury md t h i s  crintinued up t o  the t h e  

t h e t  she vizs release<! by their C c c t c r s  i n  arcun6 1985, After  her  

release t h e  p l a i n t i f f  cc.ntinme2 t<. p2y t h e  premiums. She i:lsc 

t e s t i k i c i l  tc paying premiums 2 3 . 1  tilcng nnc: during t he  mrit.~:' cf 

her trentment, She i.l,c'!iirtcr? m:.cZer crc.se extarnination tht oven if 

she h,?? nc t  made the  plPents she w<.~uLc'~ st i l l  ~ A V C  g ~ t :  the b n o f i t s  

c4.vtillabHe unc?cr t h e  p i , l i cy ,  Alt.hs;uyh it is  nc,t  quite c l e a r  2s tf 

what p.,rt ixd l,f trhc t t d l  medier?,k expenses D: ytc.ns pic, thcre is 

nu eviaencc tc r e f u t e  the  tc>stimc:ng cf the piaint if-f  its t c  the 

zctuall s m  p;!i.cT by hcr i n  this zrec3 , f her clriim, To t lw ex t en t  

t h a t  her evic<ence suppcztc + ,  yzyrr~ent b y  her t , f  $10,400 t he rc fc re  

g+licrc is ;: just igi;~bl .e  grcuric~s f ~ r  iln aw;-,_r(; cri t h a t  bnsis, 

T h e  t r , t : l  smt rccLver;sblc Ic:r speci: l dr?..mages t hc re fc re  is 

U,S. $142 f--. 276 ,  

The sppxc;lch i 5 the ccurts in ,sscssing general -as -1 

r n  n~n-pecuniary 1~ f'i is t h a t  where I: p k i n t i f f ,  such as i n  this 

cssc, h i ~ s  expericnceC scricSus in jury ,  the i~wi.~; ciught t, be c:n a 

higher sc729.e b;);^seC. t :. t hc  princi.plc i-.f rer ; .h .&tut i~  in integruns 

wcing i n  the n-iturc c. E el-mpenszting t he  g l n i n t i f f  as f a r  as. can be 

pcss ible  i n  mt.netcr$ terms tr put  her bclek i n  bs s h i l n r  a p s i t i ; , n  

t e  whLi t. she wi: s bcT9, re the in-juq , 

T'hcsc is nl- issue that t he re  exists L: ciczr basis fc.r nn 

;.,ward unLes t h e  hcn2 c f Pidin anZ Suffering L m s  t 3 f  Amenit-. 

Lei,rner. cc.usz;ci f ..,r thc khlnintif f hno c?i,:k::vc .urea, however, tl . 

cdvance C ~ ~ ~ I S I L  f i ' ~ . L . i L i L 1 1 d  cwclrLs 5 --r -- 



tho $ & ~ t s  i ~ l  thii; C;i,Se these hc:.:(:s i;i tlse :!J.:,,im wc:ulr,: f ; c ~ d .  k c .  c,vex,-- 

I-.;.., . 9 %n ;;cjrcc~xier.tt w i t h  .the views cx.;,re:~tici,  by c ~ u n : , i ~ l ,  The 

t + * :  % h ~  93r:si:. th:t ,.,:I Llie  cvidtncc: cj thex khish. there ha:, &*ex1 i'. 

?:be,ifiutjiin i n  t h e  c;irnj.ns ;;a;jnciu r ; f  tT.h4.: ~P~! . i .n t j . . f ' l :  i.:r tb,:::t her 

,:.;.ht:,.rt k;cri.,.l: ..L tima r.,iscn tc ii C*t?gre~  i - i  j.>r..iui~ie~i~e 2s it. s p e ~ i ~ . : L i & t  

bcirrg tkac Chiet: 'Ise!ch::j.icii..n in hcr new f ielt?, c : . f  cnc2ci:ivrJur, ~ ; r ;  ;: 

c-.bvi.c,us l ; -~ck c : f  f ine mc.ltc..r s k i l l s  thc r o i a P . t  cf the 2.bxdxU.ity tl.. 

her l e f t  Aenc'., she hi::% gtcvcrtbelcss mc..ln,lgei'l. tc hblc", her j-u.dAi~;n ~ n ,  

b ' l ? . r y  cf. U.6. $33,2EjCs016C per i:nnllm, $1 surr: Par in exccss r:f the 

LcLixncd cr2\lajscl fi,r the p l a i 1 3 k i f f  2c:r his pert. cj.nta~s Lk~3'c 

.as a r ~ s ~ l t  ~ ; f  tjnc c?is;r;hi].ity t c :  lior left h:?-ntr: the plaintiff f ! . ~ s i  

ri: v: l r , ~ t  the chc.:.lacc ( .i rea1isir:g her: l i f e  s anE:nE:~itil n c.;f g ,iny i n k *  

Lusirress + 5 .-I bcautici;.n, Althc ugh the i , l : : int i  f f t c s t i f  ied ti, 

1~;~viny e n t ~ r t ~ i i n c d  such hu~jes there is, ktc,wevt:r, n ... evidence ccz-iujing 



.r'.ehi+ed goal a re:l.P.t,y .: Tire ,cvj.clr~::tct; b g : i l k g  tki;:9: c i j f  37 yt.3c=r.s cjlt?! 

sing la= parent wh l... .;g;.:r.L .;; rcgr u5t .  ;;t. t?.;~.? t. i.sn:u : ;f Ir',:+? f.x; cii?cnt ;:nd r&:. 

fidd wc:rkeci ;;L .:I ;i~cp;:r.t.iccnL St,-n-c .., LLr: tile ~, , :~cn . t :  14j y ~ x x c ;  ci.uz:ixig .ghi,=Ti 

tinre she tvc.k nr: p,:..:;iti..we steps t c : w i ; ~ c 3 ~ . ~ :  s c t k j . . ~ ~ ~  U L ~  her i: wl' ~ U S ~ X ~ C S U ,  

Xvcn i.f she c2 id  hc.vc this idea i r t ,  c c  n t a i p l ~ ~ t i . ; n  there 3,s n r ;  cvifiencc 

at; tc whiz t  were the likely prc;spect;s, ri~hci= were her prr:ject:.;\2 

c n t b c L c k  ii<;t;;nc, ,".ni.' hc,w skt? p;-i:pe.r;c~d 't<.. risisc the nc.ccssirry cr:,d,;:il,c.l. 

ic-r the jJusinesr; yilc i' ... U... -, .ti:. -,: ,,A, v v ide  tfis :?-:?.r2i.s f:.r ~Up$.:r t ,ing :..n 

?:,.wcxZ c:n cithe.r c:~l; thg:bc . t k ~ ~ , . .  heads c.f dscncr;.:l. d ~ ~ i ~ ~ ~ ~  is i l l  

< ..., g,i.nii:n t i - : , k i . ' l l y  lZic;i..,.i.r;y dcr!i,z:i-7, f .ngly t-.;Pi.;rc c ~ s i . ~ t f j  rir, 3us.ti.f .iiibl e 

L2:si.s f c.nr cin :~w::r(: ir: t1~:i.s P.Lc~:. .~;k the e:lnhrr, 

P;fLin ;.nd Suf f cringv-l~nrZ X..GSG s. '5 &acnit.ic:;. - .-.- .-. - -*.,->., .,.. .."~ .. ;... , -  ----. ;-.--.-.".-.-.---. ..-~. 

'mi r, l e ~ ; x , r o : ,  the: very , imp-rt  -1r1t: ques t i i t n  iib .t;; whL?t sw { .  :~ght 

i;:; be t?~$#i>~c:i&. ti:.. Jchit; r,;Iai~zt;ifi th~:. victim ,!:;f wh:.jt 'wt- ,.l s withr-.ut 

9 c t t . i i . r i  : brut .:',ss::ult frcai ~(..:fite'::nf whc.. L;:, ;.A Gpci~er: t:f f iccrm f < ~  

i r ; . . m  king .I. rr~.nr-;u?ur t ught LC. Pi,?vc: becr, h.er k?rctcetcrZ 

On ~i:.ami.nt:~ ti. ,i.r : : I  thc cvidc:ncc dznf.i in thi . s  regard the =dict;l 

n.cpiirta v.4: Di ,ctr:rs 9darr. eai %ilsi, .n, Al lcn Xi. ViX: l e e k  and 

: , k c  QXjiltifi;i,t 1) in particular t2.s well ss the mi?ic,>l 

xCv ..,,~,t . r  -f i ) ~ .  G ~ ~ . i ; j i  iJnL, Arsei.t;t; ,::,:'.tc!d ; % S L ~  l;;cuuaryzi, 1992 (Exhibi.t 2) 

'i Lepc:-.rt prcpirel2. jus t  i t r i c . , ~  t c  the r , z . n m ~ c ~ r r c ~ ~ f i e p : 8 :  r.:f thr; hearing ( . , d .  

this iiiattcr .::.re all .ilui,;rtc:nt in cictcrminj.iri3 the mzt,ure i:nii extc~,t:. 

- .  

.:'$ the c i . l s i r ; t i f  f e cl ' : n i , i , t i . L _ . ~ ~  h.:th fi;lli,wing t h e  incidc:tt r..Jf 4 th !~i:;..rch~ 

1984 ;.:nd as ~t yrescn4:, 

Prc si thcse rq?::rts there c7:n be nL: gacst ic .n that  the z::l;iint;i?.f 

suf fere2 a,: very serir:us injury t.i her left tlc:nd, her cchntrc.,l  lid':^, 

<;::xi ~ X P ~ U L ' Y  which tkae:; ~acCiicr:l cviiie~~cc hr?s ?,ssc:sscd . ? c ~  bei .1~2 wi't:hixa 

xr rzngc .,:d 25% {or, ~ ~ . s c ~ . , t , t ~ s  rcpc:;rtb t:-> 30% r . f  [Dr. JO.wrih Stein's 

xcpc.,rt) , i-?cnn,%nent z:;xLii-;l disnbi.l:kt.y . ,f ?,he whr.:lc fi'crsr:.r,. This 

v:.,riatii,fi G:, ti; t k A c  i-->jsay~=m in these k.%r~:.. 1~~ii;rtsj fr.i>m XIY C . W I ~  

sq!aricncc in asr-;o:;si.;ing dcm?.gas in prsr:i,~;;.l injury cnsca is ciue Rz;:SC 



ti. the c r ~ r t s c r v ~ ~ ~ l i v c  q?g-jrc:,acP~ c:t the ki::i.tiz?i f..-~sir:cd s p e c i , i , ~ . l i ~ ~  

;.: sx-.e~i~:.li~ t ~ ; ~ ~ h ~ r . .  . 2; U i l i ~ ~ r ~ i t i ,  G.c;;;s,u;:, t~ W F A ~  ~ ~ ~ ~ c ; u ~ ~ Y  injure< 

jtl .L.. t... r . , ~  vehicle:: t.,~c~:.i<l~nt 2.11 x ' l ~ ~ t ~  2fE ,, 498 6 ,  She su d;f eseA s&;inr.kl.  

, p ~ ~ ~ ; x ~ i ~ ~ l ~ ;  p&rt-. L... .. ,b't . . .r .~. l i . t .y  c . %..:! 6 ,f the wh,:.:.lc ~;:exsc,n. D c s l ? i t e  hevirq 

kc. we &!.A rx @ c r a r i c l . , ; l  . c.-lqi- i.> li.r and w i t h  the cvcr ;-;resent.: danger r .  k her: 

vr,rl.ct in5 ,J.c f: t arm bci.nrj rcnrlt:rc2: usclcsa slle h<,.r r:, since the inc ickn-& 

succ~ssEully cc;n~;;.Pete:b .:: P4iretcrc Ccgrca i n  the U n i t c 2  S t n t c s  c.2 

k.;t"r.k . 
hTkhile the ci,:~..c~i~~-ncq;~ c ; . f  this cn.l;;le &jl$ced this  p l a i n t i f f  

i.nti., n higher ri%a~ge, :.? f 'zctcr  trcjctcjht dhc;u.L :is a result  if: t-hc 

,&~ng ~.)erit,;,c,:; c.,.f irb>ur& b c i n ~  kc; Bcr c;.:nt+~,l l i m b ,  i : ~  w e , l l  (;-s the 1- 

rcc-q;rr;; ti;, rl .::. er::;wiLi f fie y~~~~ this c;-:k;r:  ,Julyc. 19 90 PJ~,U~?:: 

h;~ve ~ t t r i .  ..c tcd  nxt r1wnxC- cc. f abcut. $350,0061, Since July, 1.990, 

br;wever, the .jtcc~:, in i n f l , ; ~ t i c n  ;:;ju.e ;:t 113% cv@r the : L c i ~ &  ~.V?E:~L~C: 

nths wr:julb cc:usc: ae g:. cr.:.nsi:?.cx an awerS ,t....2 $81,000,000 2s "i;scisl~ 













The oswa-lc? R e i C  Claim ..." --- -* - - 
5 i , : e2~1~3 .  0, ;~~L:TSCS .. -.- ... -,". <.." - - ,~. - 

Tixi.;::. .i.::.i .kc; c c x t i . & p  th;it hie ~i-n.ve 
~,:~ntf:!< %ivi 8 cdmj.ttc:(= ti.: the S ~ . i n t  
mfi'c fi;:,? sai.t-31 ... .\-.ry A, ) $;;.r& 4 - 1984 
ck,t  4:.. LG;; ,ire aia-ur he wi;s !;llci, :cCly 
sPnr.t b y  ~;c..lic~a,:.i~r, On -~<*ai,ssi!:,.n 
t h ~  ,,~t,i33-,t w.,h P in .c; s t 2 . t ~ ;  ( - 2  
ah :.:ck , i.rfiC.~ac:n die tenfl.c<l c:n;?. 3: hcrc 
IW'C:KC Lwi. cntrezice w,>unC st c:n P:.: t.h 
bu.tt.-. ;&a . On the lei t: fib!..j,c ~ ? I C T C  
W,.., a :.:% t>.:;ur:.$ ' ;: i;%.xL y ; h ~ , ~ ~ t ~ l y  .LVJ.; ,irichr::s 
he% ... w thc lc f t i : ; n t c ~  i . u r  ii1i:i.c ~ ~ $ . i n e .  
Qn . . A& 7tj: . .. *.i the k. . . .P:. , .+i6,qk h w;:s i.n 
c;b.ri : ...: us r.:,:iri .::nr't cftcr t r e ~ ~ t i n 2  the 
b i h r  .c'k . 2 ,r wi..a tx::a.ncf'crrci3 t:; .i-,hc - " 
, , I ;%'  z ;:eln!;l. r ;.it.>rn where surgery wt r.i 
;:ierf $,8m+e . , i i ~ t  I;ey~:rr t r  ;s!ty " i . t h ~ t .  WP.5 
c l',,,k L k l l .  ..... ,. \ . . C 3 . i . fi t*hc z,;.;t%;.2alj ~ 1 i . l  

c: .vity,  ,,. sm;!. 13 in t,c&~.i.sie W;as 
f .>uratr ti,, tc per$ ,,,,, rate,[: ci.i-l'ht A 

iJl,,-,cc:: , This Cs<lrr;iqs.C: g:.: .:r:'.tini w;: 6 

r m ~  ;,vr:cCj :-.;it: the in tes t ine  j 4. i x n ~ %  
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