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IN THE SUPLEME COURT OF JUDICATURE OF JAMAICA
IN COMM Tt LAW

SUIT KO. C.L. R.009A/1985

BETWEEN OSHALD REXD PLAINTIFP
A ¥ D CONGTABLE FRROL THOMPSON 1ST DEFENDANT
A N D TEE ATTORNEY GENERAL 2ND DEFENDANT

SUIT NO. C.L. E.032/1985

BETWEEN PONNA ENGERBRETSON PLAINTIFF
A N D ERROL THOMPSON 1ST DEFENDANT
A N D THE ATTORNEY GENERAL

SUIT NO. C.L. E.038/1986

BETWEEN DONNA ENGERBRETSON PLAINTIFF
A N D AMERICRNA JANAICH DEFENDANT
CORPORATION

SUIT KO. R.115/1988

BETWEEN OSWALD REID PLAINTIFF
A N D AMERICANA JAMAICH DEFENDANT
CORPORATICN

CONSOLIDATED CLAIMS FOR ASSAULT, NEGLIGENCE AM BREACH OF STATUTORY
DUTY.

Gurden Robinscn, David Henry, and Lowell kHoxgen for the Plaintiff
Denna Engerbretson, instructed by Jeffrey Mcrdecai ¢f Nunes,
Schulefield, Delecrn and Company.

B.BE. Franksocn andéd Jacquel1ne Cummings fcr Oswald Reid instructed
by Arthur Kitchen ¢f Gaynair ané Fraser.

Evan Cniss, Douglas Leys and David Johnscn instructed by the
Directcr ¢f State Pruceedings fcr the Attcrney Generzl.

Davicd ¥rirhead ¢.C. and Wendel Wilkins for himericana Jamaica Corpe
ration imgtructed by Mrs. Michaelene Lattcre of Clintun Hart and
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These four actions, cconsolidated@ as a result of having had
their genesis arising as they did cut of the same incident were
heard cver an interval lasting five days. The final oral sub-
missicns, were not completed on the fifth day and it was mutually
agreed by ccunsel engaged in the mutter to allow counsel the

cpportunity to furnish written submissions ct their reply to the
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: arguments =nd authcrities nct covered by their final addresses.
j These written submissicns were furnished by counsel for the female
[ plaintiff did not cume tc hand until 16th April, 1992. This

g accounts for the delcy in preparing the Judgment.

: The Facts

The facts in this metter zre nct in dispute. On 4th Earch,

\ 1984, the female plaintiff a beautician and an American Haticnal
then vacationing in Ochc Rios, Saint Ann at 2 smell hotel knuwn

as Inn on the Beach attended at the Disccoteque @t the Americana
Hctel in the same touwn for the purpuses of entertainment. Wwhen
the zctivities there came to an end at arcund 3eé.m. the fellowing
morning and c¢n visiting the Ladies ncom o<n the ground floor of

the hcotel she was there accosted,; rcobbed aﬁd brutally assaulted by
the first named defencdznt, a police censteble then 2ssigned ¢n
special duty in an area including the Zmerican: Hotel for the
purpcses of “remcving smugglers, drug pushers, pimps and prosti-
tutes”,

To this end the first defencant bhad been supplied with a
fully locaded revolver for his protecticn, which instrument he made
use ¢f in the process of carrying cut the vicicus cttack on his
hapless victim.

When fcllowing her despernte screams for help the second

plaintiff an unarmed security guard then cm Cuty in the lobby and




within earshot of the Ledios Poors hrcied to rex assistance he
was shot at and sericusly injured oy vhe Ilzst defepdant.

The violent ztteck on the female plaintiff was carried out
s she attempted to seek cover trum hexr asseilont in @ cubicle of
the Ladies Koo during which she wes subjectad to sevaeral knife
wounds to the left hand, right @rm, right side ot the neck and
cther parts of her body.

The male plaintiff received bullet weunds to both buttccks
cne of which penetratec his sbdomen resulting in o perfcraticn
cf the small intestines.

The pleintifi. were rushed o the Saint kunbd Bay Hospital
where they were z¢mitted and treanted. The femele pleintiff returned
tc the United States «f America shortly «icexr where the treatment
¢c her left hand, this being her contrel limb continued. This
treatment which iuvolved sewversl surgicel procedures and constant
medical attenticn continued up to 1990. She has now been left with
a non-functicnal use of her left hand which Jissbility has been
mecically assessed ol o range of 25% to 30% pexmanent particl dise
#kility of the whole perscn,

The male plzintiff was mcre fcrtunszte. His recovery has been
Cescribed as beiny remarksble os apart fruw slight wnéd intermittent
pein in the lower hedy, he was eble tco resume normal work activity
zfter @« period of three ¢nd o helf months.

As & tollew up: t this tragic incident criminal proceedings
were successiully instituted a2goinst the first defendint Brrol
Thempson.  Writs were then lsunched by the plaintiffs against the
tirst defencant, The attcrney Generzl and The americana Hotel
Cirporation to recuver damages. These cleime were tounced in
~ssault, Fegligence, and 8Breaches of Statutcry duty under the
Occupiers Liability Act.

The plaintiffs each cluim against the first defendent Errcl

Thumpson zné¢ The iAttorrey Generel representing the Crown in its

TN



capacity ¢ the emplover of the ficsw defoout oy wartue of secticn
13 of the Crown Preeeadings Act,

Similar claims were launched againsi the hotel acthorities
seeking to reccever damnges fox:-

1. Assault and oy

2. Neyligence

As tc the claoiws for Assauldi. parsgraph 3 aﬂé 4 <f the amended

Statement i Cloaim oileges-

The Engerbretscn Amendea Statoment <f Cloim

Peragraph 3

®On owx abkut the 4ul ¢f Ferch,
1584 thwe Mlaicei’f was 3In the
Americana Jdotel, Ochoe fGi8 in
the parish cf St. “un wien the
first Lefencony, the sorveant
andfox agent i thn seound
Defendant Jdid malicicusly and/
oxr withoul reascarsixle L&
proboble caagse wrongfully
rssrult, wound ond heast the
Piodntiff by striking hexr on
the side of her firehe/¢ with
his revelver and by cuiting her
i the left palin, richt arm,
vight side <i her neck and other
parts of her body with a knife®.

Oswald keid's amended Statemcnt of Claim

bParagreph 4

“Or. cx zbuvut the 4th dey <« kerxch,
1%84, «t the hmericenn Hotel, Ochr
kios in the parish <¢f St. Ann  thoe
rirst woamed Defencent medlicicusly
anc o without reesonable «x prckable
rzuse wssault and boct the Plaintift
Oy poilating o Looded firerrm ot the
Plvintitf cond cischarging same as @
conseguoence wherecf the Pleintiff
sustoined injuriee cnd hos suifered
1oy and domicge ond incurred expenses®,

o )

In s¢ far 2s the cleims cgainst the hotel authorities sllege
i1 asseult these were Jrounded upoen an implied duty of care un
their part resulting in the acts committed by the first defendant
EBrrcl Thompson.

The Clcim in ivegligence

The particulcrs of Fegligence in relation to the seccond deten-

cent The Attorney Generzl at peragraph 4 allege inter aliac-
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unsatvisiac v oenbny
iy cemzerahin in the
Censtabulary Force.
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L §9%] ¥2iling to implement
satizfactorily iwmplement the
entry respuirements in thoe oo
tho first dJdeferdant,

{c) Falling o screen i
torily screen agplicoants oo mouber-
ghip in the Jemaicn Constabualary
FlOrCe.

{<) Permitting Lhe Dirsl bDofendsnt
to perform functicns of & soecisd
andt sengitive natuzse "rtiouwdiar
sensitive arce dezoite the toct that
it wos wenifestly unsafn ou o GO,

{e) Folling Lo puliscoly supervise
ané/or wonitey o funclliong o the
rirst Jefendurnt.

Friling to o manege, adacdsister
1 oregulate the operoti ng of the
Joemedcs Constabulary #.rce so s to
avid the assault and wounding f the
Plaintift Ly the first Lelendent, a
melaber f the said fcrce®.

In respect «f the Cleims against the hmericons Hotel Courpo-
raticn the pleintifis turther cuntend that there was & breach of
an implied cuty of ¢nre cwed by the hotel authorities to the
plaintiffs uncer The Occupiers Lizbility iAct. Secticn z{2) of the
Act detines this duty cf care s being:-

"The coraucn daty of care is o duty

te toke such cars s in 211 the
circumstonces i the case is reoson-
able to sec thoat the visitcr will be
reas.nably safe in using the jremises
for thie purposes 1or which he/she is
invites or permitted Ly the . ccupier
tr. e there®.

The Defence
Frcm the pleadings ne cefence wes filed Dy the first dufen~
dunt. In the defence £ the second defencont the Attorney General

aport from cdmitting thet the first defendant wos a police constollle

rb

it ig z2lleged ot Loregrophs 2 and 4 of the Defence inter «1ia that:-
"The acts cuni ¢t were not doene

ry the first Jefendant in the course

cf his emplcvaent as 2 police constable

anc. not within the scope of his
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enployment o woas whoily warainorisad
by the Crown.

The particnlars ol negligerce awe fisn Jewica.  Lave and except
for the traverse in the terms as set cut ~uove the legal represen-
tatives fcr The Attorney General adduced no owvidence electing
instecd te rest wikn the legal svburisgicns in suppoxt of the allego-
ticns in the detence.

Secticn 13 of the Constebuloay Force Tt in cnecting inter

zlia under the capti:n "Duty and Powers o f that -

“ghe Jduties of thoe Police
act «hedl be 4o “

Cunkenh v oon oand

. pn s g v o
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Feald tend to lead coe Lo infewr et o oronostelle 1s 2lways on duty,

wro being ac such evidence
lead in this regnrd o nd proceeding <p the Togis thot the first
cefendent Errel Thompsin was on cuty, it oy bDe conveasdlent to exandne
the law in this creo in disjasing i the cuestion of licbility.

Carberry J.k. in $.C.C.a. 22/85 Homlet Bryan v George Lindc

an unreported jucgment of the Court ¥ hppedcl elivered cne 5th

Mey, 1986, «n ipperd resulting frowm en iucideont in which the defen-
cant z Scldier purported to be acting under The Emergency Puwers
Regulaticn then in fcrce, wnlewfully shot ond injured the plaintizfi,
anc in consicering the guestion ¢f vicarious liebility of @& Master
ivr the acts ot his servent, o situction scmewhat ckin to the
instant cese, had this to say:s~ {pp 14 - 16}

L Wnster may be licble for the wrong-

ful act ~& his servent though clearly
the servent woes not acting in the
executirn I his Unly o1 intonded esze-
cuticn £ his Coty®.

In suppert of tne cbuve statement the lesrned judge cited from
Solmond on Torts 14th BCition, pege 658, pax.graphs 164 and 1586

uncer the Capticns The Ciurse of Employment ng Wiliul wrong doing

Ly _Servant®,


















¥194. Tie Ccurse cf Employment

A mester is not responsible for ¢ wrongtul act
wone Ly his servant unless it 'is Gone in the
course of his employment. It is feemed to be

s¢ dene if it is cither {1) o wrorgtul act
authorisac by the mostexr, ox 44} ¢ wrongiul

end noamthorices mede of deirng some aot
authorised Ly the mester. It is clenr that the
master is respoensible for scote “ctually cuthe-
rised oy hice  for liaoility wetll enist in thic
Cune, ever ii the relatiun Detweci the pertics
woo mexely ope i agency, enc vt one i service

at «1l. buc i &,A Lec, Lo Lhe cugiloyer
plvmnwiz- DL, i £

;Lﬁ:{ wvxmu, ¢ MaGsLor
10 whei he rathorises his s Lw G, but

&leu e the way in which one 1t o

servant dees neglicently that which bhe wos
authorisaed Lo do c“reiully, cx 1f he does trouda-
lently thet which he wog cuthorised to o honestly,;
r i he dues wistakenly thot which he wes
authorived to do coxrectly, his wester will cnswer
Lor that neglivan‘e, irzud -y mistske. fIn 211
these vasas’, sald willes 7., Jelivering the
judgmeni f Lthe Court <% Thchaquer Chrmiber in
Berwick vo Lnglisih ¢ ”iL ray be
seic th t ihe moster hic nct .utho the =act.
It is .true, he 1 hu» noct authoriged the_pjrtwculu:
) he has  ut LPL"ﬁhe" in hiy ploce to Co

; ;ts, anw he must e cnswer..ole for
the woancr in “Which the agent hos conoucted
himseli{ in <. ing the business which it wos the act
i hiy woster to place him in%,

2t merely

On the ctner hend, if the uncuth: risec ond wrong-
ful «ct of the servant is noi & cennected with
the cuth.rised ot 4s to be « wm de f dueding it,
but is on indepencent wct, the master is nct
res;oasibie: 1cr in such & c¢ise the servant is
net wcting io the course or his employment, duat
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evidence affording & basis for concluding that the first defendant
cormitted these acts while in the ccurse of his duty as a constable
and c¢n the issue of liability therefcre the claims for ass@ult
succeed against both cdefendants.

Even if I am wrcng in so concluding the facts here would egually
support an alternative finding in favour of the female plaintiff,
oan the alternative claim in negligence as the evidence led in
suppcert to establish the claim indicates that the first defendant
Errcl Thompsen, @ constaidle of sume three years experience was
entrusted with ; lcaced firearm and left to woerk on his cwn without
zéequzte supervision. The fem:le plaintiff Miss Engerbretscn in
describing his conduct during her wrdenl testified thatsz-

“He cppeared very angry, #gitated
and viclent alsu very threztenirg®,

BEerlier on duriag the incident he had s2id tc her that:-

"He neoded wmoney to buy drucs®.

(empheosis supplied)

This evidence prumpted learned counsel icr this plaintiff to
submit that if his client cculd heve obserﬁéd these symptoms in
the defencant Thoumpscn®s conduct, & competent supericr cfficer
cught equally to have ¢bserved them. The test here being cne of
forseeability in my ¢pdinicn there was o want f reascnable care
cn the part ot Thompsin®s supericrs in rank in supervising him,
which resulted in his Deing left at large to be akle to perpetrate
the kind cf acts which cecurred at the Americanz Hotel on the night
in questicn anc the lisbility for which the Crown as his employers
cught therefore to be held responsible.

The Americana Botel Corpcraticn Claims.

The plaintiffs here heve advanced similar contenticnss
They allege in particuler thatz-~

(1) The defendant Errcl Thompson was a servant cr agent of the




hcetel,

(2} The acts dene to the glaintiffs were cccassicned by~

{(2) A breach <f an implied term of the contrectusl relationship
between the parties.

(b) A breach <t the defencant’s duty under The Occupicrs Lizhility

Act.

In s¢ far as the plecuinygs (Stotement f Claim) sought to allege

that Errol Thampson wes & gervent or zgent f the hotel suthorities
this was lacking in evidential suppert. Hoving regard to the
evidence this allegaticn is @ non seguitur and is clearly miscon-
ceived. The evidopce adduced supperting the fact that the defend-
ant Brrol Thompson wies a sexrvant of ¢he Crown. On the evidence ne
wes acting in his ceproeity as a pclice constoble on a special
cssignment. As the hotel authorities (Cefendaents) had neither thoe
right ncr the authcrity to contrel what he did cr the menner in
which he discharged his public functicns, this being the acid test
in determining the relasticnshipy of muster ond servant and beinyg
absent, nc¢ such relctionship cculd arise.

As regaras the allegations relating to Lreaches ¢f Contract
cr Statutcry Duty, such 2 determination turns o¢n the facts and
circumstances in which the acts were committed.

The Evidence

At the time cf the incident there were fur security guards
cn duty. The male pleintiff was seated at o desk in the lob:by
leading t¢ the ladies rcum clong with his supervisor and four othex
members of the hotel gtoff.

Mcreover the follcwing facts alse £211 fox consideraticns-
(1) Bt the time «f the incident at 3a.m. 211 sociel activities
zt the hotel has ceased.
(2) The femele plaintiff has visited the hotel premises foxr the

rurpcses «f entertainment cn & number of cccassions pricr to the
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t¢ the night in queztion withcut incident,

{(3) The tcrtfeesor Errcl Thompson was scmecne whe as a police
censtalblle wes assigned with the special task of protecting visitors
including the fem:le plaintiff from herassment by ‘pimps?®, drug
pushers and prestitutes in an zrea which included the hotel in
guesticn.

{4) The cdefendant Errcl Thoapson was described by the plaintiff
¥rrul Eeid zs being cast in the rcole of ‘back-up security®.

Given this rcle his presence in the loocby eres and in the vicinity
«f the ludies room would not crdinarily be & subject of enquiry by
anycne including the security perscnnel.

(5) The defendcant Eryol Thoempson had in the past assisted in
remcving uncuthcorised persons trom the hotel precints and investi-
geted incidents there.

{6) he was seen cn cduty by the discocteque on the very night ¢f the
incident.

Given the zbove summary there wculd be ncthing on the facts of
an unusual nature in the defencant Errol Thomps:n going to the
Americana Hotel un enquiries that night as @ pert c¢f his functicns
&8 a constoble.

The Law

The duty cf care required by the hotel ~uthoerities towards the
pleintiffs being one ¢f the exercise ¢f reuscnable core in the light
~£ the abceve the crucizl questicn is whether it was reascnobly
fcrseeable that such acts cculd have been committed by o police
ctficer?

On the basis i1 the test laid down by Lerxd Atkin in

Dennoghue v S5tevens.n it is necessary to ask whether any reascnable

hcetel authority would have had the acts carried cut by the Cefendant
Thcemp:scn in their contemplaticon?

I would answer this questicn in the negative. It would be




catremedy difficult fur the hotel authorities tou guard or pretect
the plaintiifs against acts which were neither furseewble ur cuntems
plated by ther cscuming they were scting cs a xeoscnable hotel
authority vught to heve so acted. On the perticular facte of this
case liability is made more difficult s the Cefendant Thompscn

was somecne whoe wos helitually present st the hotel. On these facts
the incident could properly be cotegorised ©s heinyg in the nature
¢funusual danger, ¢ stendard which is mo longer zpplicable since

the passing of The Occupiers Lisbility hct, there being niw “nly

¢ne closs of perscns fvrmerly referred t as coatractors, inviteces
vr licensces termed lrwful visitors whe are rwed a common duty of
cire,

Leurned Ccunsel for the female plaintiff scught to contend thol
the sbsence ot a latch in @ culticle «t the ladies room where the
fomele plaintitf scught refuge from her assailont os being ¢ want
vf care emcunting to negligence on the part of the hitel authcrities.
This cuntention is in my view untenable. Having regard to the
physical c ndition of this facility, sach o device teing intended
te eftord privecy ond nct protection, which con be effected even
in the alsence «:f o iatch.

In this regard the submissicn f le~rned ccunsel for the
Eotel Coerporaticn founded cn ¢ similar premise gains swume mensure

¢ suppert from 2 stotement by Lord Goddard C.Jd. in Bonham=Corter

v Hyde Park Hctel [1948] 4. T.L.R. 177 at 178.

Once the f.rsecenbility test gues, the cloims against the
defendont Hotel Coxrpurativn for breaches . f contract and or statutory
cuty must fo1l.

Ccnclusicn

Given the unchellenged evidence i the role cssumed by the

first defencaent Errcl Thompson in the area which included the

Americana Hctel and the pussession by him <f a leaded revolver in
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perferming this assigument, & revelver which he was in possession
¢t at the time «f the incident, the inescereisle inference can be
Grewn thet the cdeicnduant drrcl Thompson wes in fact on duty s @
censteble et the time of the commisicn ¢f the vicicus awcts on the
fomwale plaintifi and the unlawinl sheoting of the male plaintify,
The evidence i the defendant Thompsun s to the nature of his role
<1 the nicht in wuesticon o well as he Leirng orst in en active rode
Ly the discoteque cxn Le regaried =s 6. closely connected with the
events which frllowed in the lIocies roow s €0 ledd me t regesro
thet event as being in the noture f an uwuthrrise® mode i Gring
gomething which the first defendunt in bis cipacity as & police
c.nsteble was authorised to do. His ccts therefore were such £
which the crown au his empliyer throucgh its legal representative
“he Att.rney Genen:ild wes liable.

The hmericans Hotel Cliins

Here ¢s hes bewen clearly shown there con Le i the facts ani
the law no questicn I the relationshiy (£ moster and servant or
«Cency arising as Letween the principal toritfeasor Brr.l Thomps .o
ané the hotel cuthorxities,

On the issue i 1liskility i the hotel @ r assiult ¢nd/or

negligence the stonucrxd £ care

()

s that of the commen law.  The
Ceccupiers Liabidlity Act in laying ¢own @ crmmen guty of core to
iawful visitors & categry which would include the pleintiffs
tixes no higher duty . f core then is zprlicuble te. claims in
negligence.

Given the specinl status that the coiencdont Thorps.n enjoyed
«5 a pr.lice consteble, the time <t the incident and tbe security
system then in plice,; there is no evidence tu lead me to ccncluce
that there wes & want « £ ressonable care «n the part of the hotel
cuthcerities in making the ladies roum ot the hotel safe for the

rurpoeses for which Lt weg intended. ‘fhe presence of ¢ police






constoenle un gpecicl ceegiymment in the lodies room per se did oot
leas me to conclude tihot the hotel securiity wis negligent having
regard to the purpose i.xr which the deierdaont consteble was on the
hotel premises. I would on the issuce of linkility ccorrdingly
iind in fiviur of the defendont hotel or oih cleims with costa

te the defendant to be toxed 1f not syxreed.

b

This fxlls t. Lo considered uadeyr tw Droed heads «
13 Speciul Camages
(<) General danigesn
C.L. .032/1385

In setting =2 vi the task & assessing camaeges in respect i
thals claim I shere the view of learned couneel for the plaintiff
thet the fact thot the period of over wiz veors Auring which the
plidntift woes recupcerating from her in,uvies nas resulted i this
cane Leing without cny known prraollel within this jurisdicticn in
tne history o cladms Lox gpeclial demegyes. 9 thot externt it ic
urigue.

hs regerds the ayproach o e cvopted in deteradning the
guontum of special ond generel damages, while I ti¢ share the
cerer”,l cuncern expressoC Ly counsel or” woule wish to express L
Hoth plaintiffs my <eepest sywpathy o the tregedy which hrg
beisllen them, I mast conmend the femele pilxintiff {cr the immense
courage shown in voercoming an hupdicop which is not of her wwn
meking. Where lesser mortels placed in hier situction would hevoe
een content tio welirw in @ see of despeir she ot ¢ time when herx
centrel limp wos still in the process ok healing‘scught cvery
cppoertunity to ewjege herself in geinful employment. The end
result is she was zile to successfully coxmjlete 2 prccess oi re-
treining in & new voceticon us @n x-ray specialicc with duel neticnsl

gqualificsticns of excellence in the fields f X-ray and Rediaticn
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Therapy. This factur, regrettalily has to e taken into consicderaticn
in determining whether there exists 2 hasis for additicnal awards

fcxr 1less of earning cepncity and luss on the labour market. The

cercinel rule here heing thet @ pleaintiff should take steps to
mitigate his lcss. These two heqods cf her claim in damages,
however, is best left t¢ Le considered in de:ling with the matter
o the possible ewsxdc for pein and suifering and loss ¢f ~menities
in &ssessing general demages. This will Le considered zfter the
issue «f special Gemagesn have Doen dealt with.

Special damages

The i llowing items fall to Le cunsideren under twoe bhroad
hewds beling:-
(1) Loss of earnings
{(ii) bedicoi expenses
A thir¢ item f~lling under (iii) =nd claimed in the particulirs

¢t special dameges for "demage to clothing™ U.S. $798 was not

supperted by the evidence znd zccordingly attrzcts no award.

Legs of ecarnings

ihe pericd claimed in the peorticuivrs of special damege covers
from "17th Merch 1964 t< 30th June 1991, #né ccntinning®, being &3
menths totaling B.8. $275,248.06.

The evidence, however, disclused thet the pleintiff resumed
fvll employment ¢n lst June 1990 fcllowing thie completicn of her
re-traoining, at & Concer Cere Centre in Minresota. For the remaibe
Jer f 1990 she earncec $13,040.00. Eer luss «f earning therefore
ceased as 2t 3lst kay, 1990.

Between 1984 and 1989 her earned incuue was as followss-

1984 U.S5. $6,270
1985 U.5. $ 750
1986 il

1587 il
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isss U.,s. § 933

1989 U.S. $ 678

e A o b i e s

The plaintiffs actual incowe for the period under review was
therefore U.5.$21,673 which sun falls to be deducted from her
estimated income as & beautician during the period that she was
incapacitated as o result of her injuries.

Before the incident the plaintiff testified to working a 3%
hour week at a department store knownas Daytons. Her basic wage
was U.S5. $3.25¢ per hour. She chouse Lo work this shorter pericd
rother than 40 hours per week so that she could spend more time
with her teenaged son. The amount claoimed for loss of eazrnings
in the particulars wes calculated on the basis ¢f 4 40 hour work
week. The plainiifi’s evidence support this claim. She testificd
that as she was pregnent with hier second chilé at the time i the
incident in Merch 1984 she had intended to opt for & longer working
week when she went back to work. As she was pregnant at the tiwme
i the incident and subscguently had @ thiré child, had she still
"hbeen amplouyed ot Dayton's the possibility «f her working ¢ 40
hour work weck seems unlikely. The evidenca suggestis tc me at Iny
¥rete that in =11 prcbsbility with a second child on the wiy, but
for this unfortunste incident she wculd heve continued te work a
32 hour weck,

In assessing her icss of earnings therefore her income for
this pericd will be calculated on thot basis,

Given the fact that the plaintiff earnec U.S. $3.25 per hour,
she would have earned & besic salary of G.8. $104.00 per weck vwhich
would yvield an annuszl basic income of U.5. $5,408.00. The plaintiff
gave evidence c¢i & 5% accretion being acded e the basic wage but
nc decumentery procf was tendered in suppert of this fact. Given

the maxim id certum est qucd certum {that is certein which can be










made certaln), Mr. Huirhead's ccontention i1hat sueh evidence fell
within the rcalm of being speculeiive has merit. The principle
opplicable here is thet the court cught not tao speculate where
cher= existes the weans i it being infcrmed ns to the true facts.
This evidence which was cveilable from Dayton®s wes not brought
end as spocianl dawages, slrict proct being the principle by which
te assess the evidence it didc not measure up to the regquired
stendord wnd <ught noct to be acceptec.

Not in issue wes the evidence thet the plaintiff esxrned
U.5.81,350.00 per munth for coammissicne (Lhe mecn figure) bosed cn

s estimated sum of $31,200 -~ $1,500 per moenth which would yield

4

$16,200 per aunwn., She alse eecrned $80 por week four tips which

1

when annuslised wonld ~meount o $4,1606.00.

On her evidence her proven gross estimctec income therefore
woula cmeunt €. U.5.525,768.00.

From this sux, ~n cmceunt of $350 per month f£olls to be de-

cuctec ivr feceral ton ond secial security. This results from

the principle 1l:id <uwn in British Trenspoxt v _Gourley [1956] A.C.

185. The comages being for pecuniary loss it is subject to '
|
¢ecucticn fcr tex purposes in arxiving ¢t the net nward to be mades !

in suppurt «f the above statament the learned cditor of i

HeGreger on Daangos {A5th mditicn) at paregrophs 4 ~ 65 in a

citation from the dictum ¢f Lawton J in Cooper v Firth Brown Limited

119631 wW.L.KR. 418 <% 420 in icllowing the principle laid down in”

pritish Traneport v _Gourley (Suproe), the lecrned judge saidi-

“It seems tu me that the cbject
i fomcges is to compersote thoe
plointitt for what he hos lont
zrnel wiet he has oot 28 vt
weuld haeve been in his poy
pecket when he tock it hoane,
eaevvecesaid 1t seems tc me what
when special damage:s cxe being
calculited there shoull b .
deducted the mmount of any ;
noticnal insurance contributions ‘ b
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the plaintiff weuld have had to
meke it he had remained in work®.
The learned editor had earlier seid (s nizagraph) in

citing cict: from Lyndale Fashicr Manufazcturevs v lidch [1973]

I.W.k. R73 that:-

"In assessing loss ¢f ezrnings
the plaintiff’s tex linbility
must be considered. It is the
net exount of the ecarnings only
that can be awsrded, siace the
pplicakle principle is restitu~
tic  in integrum. For the
purp e i calculating the
pPlointiff relevant tox liability
the sums in guesticn must hao
trectesd s these lying zi the top
loyers ¢f his earned incoac. S,
the amcunts of deducticns o be
trken ante acccant will be based
<n the effective rates f tax
which ~re esppliceble tc those
slices «f his esrnings. The
~ssessment can be made o hreasd
lines and it is not necess xry to
&oose with mathewwstical accurccy®.

In the light « £ the above, the plaintifif would have wearnod

the 1cllowing net estimated income up to the 31lst Moy, 1990.

{1) 1984 U.5. $16,348
{(2) 1385 : U.S. $20,818
{3) 1386 U.5. $21,568
{4) 1987 U.S. $21,568
(5) 13588 U.5. $20,635
(6} 1989 U.S. $20,8%0

{7} 1850 (tc 31/5/$0) U.S. $10,049.16¢
U.5.5131,876.16¢

The total sum reccverazble ¢s luss & curnings therefore is

U.S. $131,876.16¢.

nedical Bxpoenses

The amcunt of U.S. $10,444.75¢ was clioimed for medicoel exponsose

The evicence o0f the plaintiff hcwever, limitecC this sum to $10,400.










Issue was taken by lezrned counsel for the hotel in his fincl
submissions as to the claim. The plaintiff’s evidence wss that
she was cuvered under @ group insurance policy while working with
Daytoh‘s frim which pclicy she obtained full medical benefits for
treatment follcwing her injury and this continued up to the time
that she wos released by their doctors in arcuné 198%. After her
release the plaintiff continued t¢ pay the premiums. She olsc
testified te paying premiums 211 slong and during the pericd of
her treatment. JShe admitted urnder cross examination thet even if
she h>¢ not made the payments she would still have gat the henefits
avazilable under the policy. Although it is nct quite clear zs to
what pourticn of the total medical cupenses Dthcns paid, there is
noe evidence tc¢ refute the testimeony of the plaintiff as to the
actual sum paid by hex in this esrea «f her claim. To the extent
that her evidence supports o payment by bher f $10,400 thefeiore
there is = ‘justifiable grounds for an awaxd on that basis.

The tctal sum recoverable for specisl damages therefocre is

General demages

The approach «f the ccurts in ussessing geneoral damuges baged
cn non-pecuniary lcss iz that where 2 plaintiff, such as in this
case, has experienced sericus injury, the awar’ cught to be c¢n a
higher scnle based cn the principle of restitutic in integrum

veing in the nature of ccmpensating the plaintiff as far as can be

pessible in munetary terms tc put her back in s similar a position

te what she was before the injury.

There is nr issue that there exists ¢ c¢lear basis fcr an
awerd uncer the head ¢f Pein and Suffering and Loss of Amenities,
Lesrned ccunsel for the plaintiff has endeavoured, however, to

advance cleims for adddticuael awards fors-
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e Hiadicap on the Labour Market,
b, Lugs of eazrning copacity.

A At Zs oin this gxea of the clais thao ¢ serivus challenge
his been mounted it moy be copveniont to corngider these two creas
¢1 the claiim ot this stige. Mr. Muirhesd has submitted that on
the facts in this case these hesds of the clrim would tend o overs
lay. I 2m in sgrecement with the views exprossed by counsel. The
two hewds o f the cicim Ior gencenl damages cor be justificd unly
tn the besiu that wn the evidence either thel there has been o
Jiwinution in the earning cepacity of the pZointiid or thot her

present conditicn renders her susceptible bt being displaced at

surpetime in the o orzeesble futurce on the lsbour market.

As to the Lormer the bald iacts indicate, ¢cs lesrned counsel
#x, Fuirhea has cunten’ed,; that in the recession-hit United 8t:tes
i Awerico where (he piaintiff lives and works and who now as o
resuit of her re-trait.ing now has chbizined dual Heticnal qualddficotiows
- exmeellence in Xerny and Eadioticn Therspy. She has in a very
wocrt pericd of time risen te & degree of prominence as ¢ speciciist
heing the Chietf tochuicien in her new field of endecavour, s &
superviscr st & cancer Cure centxe in Ainnesdta. Despite bhex
chvicus lack f fine mctor skills the result <f the disability to
her left hand, she hes nevertheless managed to hold her powiticon ae
supexvis.r at the CGioncer Cure Centre. She is earning ot present @
s-lery cf U.5. $33,280.16% per unnum, 7 sum far in excess £ the
Luse figure she received as z beeutician zt Doytin's.

Learned counsel for the plaintifi for his part o ntends that
ne a result of the diszbility te her left hané the plaintiff hag
ncw lost the chence of realising her life's wabition of guing int
business ¢s5 o beauticicn. Althcugh the plaintiff testified to
hiwving entertained cach hopes there is, however, n. evidence coring

frcw her of ony plens being put into effect towards meking her
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Zesired goal a recslity. The evidence being thet oif o 37 years old
single parent whoe wou wregrant ot the time ~d ton iscident ond who
hud worked al o Deportseat Store for the poast 16 yeszrs during whicsh
time she tock no positive steps towards sebting up her vwn business.
Even if she did have tides ides in contomplation there is no evidence
aw te whit were the likely vrospects, what were her piojechnd
estimetec incowe, ~nd how she progosed to raise the necessery capiteld

-

¥or the Lusiness. The dota to provide the Losds Tor supporting o
ewmizr on either of these twe heads ¢f genernl demages iz in wy
Cpinivn btotslly lacking cod acolrdingly there exists no justifizble

Lesis for an awerd in this arec ¢t the <laim.

Pzin ona Suffering and Loss i dmenities

[

Thia.leaveu the very importont goestion s to what sum cught
to be awoarded toe this plaintifi the victim ﬁi whst was without
questicn o brut.l ass;ult from somecne whe s o ‘pecce vfficex® far
firm being = worauder cught bt heve beer: her protector?

On exeminntisn f the evidence and in this regerd the medlcal
rapurts of Ductors Warren %Wilson, Allen L. Van Beek and
Joseph B. Stein; {Bxhibit I) in particuler s well os the modicni
repert of Dr. Guyan Dol. Arscutt doted 24th Jonuary, 1992 (Bxhibit 2}
& report prepared just pricr to the commencewent of the hearing of
this metter sre all imgortant in determining the nature and extent
o3 the pleciptifis o nditicn both fellowing the incident f 4th Woexch,
1884 ond as ot present,

¥rom these reports there can be no guesticn thot the plaintiif
suffered 2 very serirus injury t¢ her left hend, her control limb,
an injury which the mediczl evidence hong mssessed 2z beiny within
s rapge i Z25% {(Ur. Arscott’s report) to 30% f {Dr. JOseph Stein's
report), permﬁnentipartial Aisnbility «.f the whole perscn., Yhig

viriation ss to the ~ssessment in these tw reports fxrofm my wn

cxiperience in assessing damages in personcl injury cases is due mire
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to the conservetive approach ol the Britich troired specialist

(Ly. Arscutl) as wgainst the mere liberzd opnroach of his Rorth
Americon counterpart Or. Stein. This aren of the claim hos not Lown
chellenged. Lecrred cuunscl for the plaintidif bos suggested o suw
cE 31,250,000 s being o reusunuole award under this hecod of the
claim. Learned cowunsel kr, Henry heos fronkly adritted to heiny
unablie traa his o¥n researches to digcuver any similsr or comparaile
cese with this jurisdictivin.

Wy own rescorches have, hoiwever, oecn s mewhalt nre rewardiig.

In Coh. G,104/89 Leurel Gurrick v Koi

hia K1y, ali unroportec

Judginent of this Court delivered on 1Zth July, 1990, the pladntiis

-~

»gpeciclist teacher nd a University Goodwrte was sericusly injuren
in a motor velidele occident on June 20, 1986G. She suffered spinad
injury and permanent Cracge to her left 2z which ¢ nditicn has now
leit her orm virtucily uvseless. Her conditicn wes assessod 2L 25%
permsnent particld discbility of the whole person. Despite having
o weosx & cervicoel colisy and with the ever present danger i her
wasting left arm Deing rendered useless she hss since the incident
successfully‘ccm;let&d 2 Masters degree in the United States of
Americe ond continuwes to teach. This lqtter fact resulted in no
cluir being mede foxr loss «f earning copacity or for luss of Lncome
ot the Laloury ferket. an sward of 176,000 for genersl danpcges

for pedin and suffering ond Loss of Amenitles woes wccepted by the
warties.,

Wnile the circumstences ¢f this case plzces this plaintiid
into a higher range, 2 fzctor krought about ns 2 result of the
injury being to her control limb, o5 well cs the long pericd of
her recuaperaticn - around five yeere this case in July, 1990 woull
have otirccted an waxd £ about $350,800. Since July, 19906,
however, the steep riso in inflaticn put 24 113% over the lest twelve
mcnths would ceuse me t- consider an awarxd - i $1,000,000 as being

atequate in all the circumsstoncus of this case.
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The Oswald Reid Claim
speciad Dannges

This hend of the claim relies dor its baosis on the particulars

of speciel cemage as pleades and for

.
o

uccess on the evidencs

[

I
suduced in support of the rerticelars re alleged oand strictly
P TCVET,

The {olicwing porticulars wece zllegedc~

wi euraings £ 18 weeks
10e per woek 244,00

i) Trovelling eRlenses 840,00
{3} Hedicel expenses 345,50

{4} Brployment f = helper for 14
weeks at 06U rC- weuk

bad
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)
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The Evidenco

e v s AR

The mele plodpdisl Oswald Reid suaficrod twe Lullet wands

te both buttecks. Foillowing the incident he wos taken to the

[

Ste Bnn's Bay Rospitel where he was admitiel. %The medictl repori
L Dr.Warren Wilson the Sericr Bedicrl Cfficer dioted July, 15,
1884 (rxhibit 6) ciscloee the following: -

IRe Oswald Relo

This is to certlyy that Ltue ~lave
nomed wos admitted te the Szaint
Ann's By Hospltol on #arch ¢, 1984
at 4:300.m. aiter he was aliegedly
shot by a u(licemunc On dmission
thoe potient wes in o stote o f

shick, obCoemen distended and theore
were Lwh entrance w.uncs on Doth
butt ks, On the leit sive there _
was o wours! opprozimately v inches
tel.ow the left enterior iiline cpine.
On caominzstion the p-atient wag in
cbvicus paln and after treeting the
sk e wis tronsferred to the
Speratixe yuam where surgexy w5
verfirre o AL Laperr trmy thexro was
a lot of blood 1o the azidominsl
cavity. The smell intestine was
fousdt to be pericrated ian eicht
places,. fThis demaged poarticn wog
remownd and the intestine juined
(nestaecsed) end ¢ end. The length
of intestine romwved woy apnroxibately
twelve inches.
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o Sectrity Guard., Molaoolm 3 on
2 19380 awarded the
pialrdliid $245,000 Lor geowers
d aveges of which $14¢,600 wie
LD feaddy end sufferiog omd Loss
Ll Lmbﬂltlhu& the remadncey Selny ia
ivss of roature corning

ud

supral .
L34 ¢hild

inL ‘1 lht‘.f san eleven
i woiE injured

whe on Zuih Jannaay,
A moted vehicele seoident whon
vehicle overturned killiwg four persons
ivcluddng her nx ther oncg injuring her in
the hc&ig a¢homen aad sploen.

She was Lotally Casoded gy to
23r¢ Fobrusry, 1384 4nd sutfered o 15%
le*mfuont perticl diszbility oi the
whole Jerson.

An oawerd of $70,0600 inclusive of
costy ny way setblewmont wos o roved
Ly ihe court.

These two onses being awards wede i rospect f persnon~l
injury srising frcao metor vebicle cccidents, ore distinguishable
Lecm the anstont cosoe s the plointifis svliered o reduced eoarning
crpseity and o permonedt portisnl Aisobhilily whereas the ploiptiifs
here nas mace what couid be cunsicered o Complele recovery.

Lesrned counsel Iy The Attcreey Generel roelied on C.L,401/81

Selivin Juhnson v Acting Corporel Grest.

-~

: The atturney

General P10 of the seme wlume {referred t sunro) a judgment ok
thrle Court.

The pleintidid in thet cuse o Clul Propriector wss on 27th
November , 19886 unlowiully shoet arnd injure? in the chest, both legs
including o« fracture & the zight leg. He wog unable to walk
properly as o resalt of the injuries to his leg.

He wisn ewarded in Fobruary, 1988 for Eulicisus Prosccution,

wsoalt and Falso Impriscnment & total of $56,000 in respect i

bt

Gepvral <amnger of which $40,000 was for hBosrult. hearned counsel
t«x The atterney Gonersl submitted that in light of the »huve awar:
x reasonable sum fox gercral damades ough® Lo ke in the renge of

+100,000.










