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IN THE SUPREME COURT OF JUDICATURE OF JAMAICA 

IN COMMON LAW 

SUIT BO. C.L. 1982/R161 

BETWEEN SBLBOURNE REID 

AND ERROL ANDERSON 

AND .l'.tl:NION JEAN BARRETT 

. l ! i i i r / . ir { ... 

PLAINTIFF 

lST DW'BNDMT 

2r:~D DE:t'ENDlUlT 

Mr. Maurice Frankson instructed by Mossrs Gaynair & Fraser for 
Plaintiff .. 

Miss Janet Horgan and Miss Paula Blake instruct~d by Messrs 
Dun, Cox & Orrett & Ashenheim for Defendants. 

Beard: 22nd, 23rd, 24th, 26th November, & 
3rd Decambcr, 1993 1 27th P'Obru~, 
19th, _20th J'ul;:rc & 2.1!tt. ::teptember, 19,5 

BARRIS, J. (AG.) 

The plaintiff's claim against the defendants ia ior damages 

for the following:-

(a) Breach of restrictive covenants 4, 7 and 8 endorsed on 

cert:ifioate of tit1e registered at Volume 953 Folio 253 in 

respect of 4 Lipscombe Drive, owned by the plaintiff and on 

cortificate of title registered at Volume 953 Folio 252 in 

respect of 2 Lipscombe Drive, owned by the defendants. 

(b) Trespass 

(c) Nuisance 

In 1981 the plaintiff and defendants were neighbours. 

The plaintiff owned and occupied 4 Lipscombe Drive while the 

defendants were in occupation of 2 Lipscombe Drive which they al•o 

owned, in a sub-division in Saint Andrew referred to as •Mount Pleasant•. 

They are no longer neighbours. The plaintiff has been resident 

in the United St:ates of AIDCrica since 1986 and tho defendants have 

divested themselves of their fee simple interest in 2 L~:· .. scc·mbc Drive. 

Sometime in, or, about April 1981 the first defendant informed 

the plaintiff of a proposal to erect helpar's quarters at the rear 

of his property. As trucks could not gain a~cess to the back of 
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the defendan.ts 5 premises,. the plaintiff 1 S ~C!.l: :.'(:.i:,,&i9rt \'i'QS t~V!.~ht 

by them to allow trucks to enter his property so that d~bris from 

the excavation site could be transported. To "this, the plaintiff 

consented. The exercise commenced in or about May ~ 1~81. On comple

tion of the helper's quarters / the defendants be~Fnl tha con~truction 

of a dividing wall between the plaintiff's ana thPir land to r.eplace 

an existing wire fence. 

It was the plaintiff• s testimony that the fl:r.st t"lefendant 

had told him that the escavatory process and thi; t:.ransportation 

of the debris would have lastecl between two and thre~ weeks. 

This operaticn continued for approximately eight nL·.:mths, durinq 

which time, heavy trucks came on his prernis3s causi1.g damage to 

his driveway and a column at his gatca In addit.j.n:..-:-., a "1 8 p.v.c pipe 

from tho roof of the defendant• s hou:;:;e w..:i..~ chancd.led. to an area in 

his driveway close to where the debris was storeJ. Whenever it 

rained heavily the water from the pipe ccnt.ributcd t0 •the extensive 

damage to his driveway• • He no ti.f i~d )·Jl!:·~ (:(!ft?ndants about this, 

and the pipe was thereafter direct~d dc·!~.:."t to the main road where 

the water was released. 

Be stated that although the <'k.fendaats utilized his driveway 

about eight months, after six months,he spoke to 1st defendant 

and wrote informing the defendants that the 2 -· 3 week period on 

which they had agreed . had expired. He also requested them to 

undort:akB ropairs of his entire driveway which had OO<!n damaget!. 

'l'he defen:~ants workmen :cop.aired only that area on which the debris 

had been placed. He had tc carry out the remaining repairs. 

After the construction of the helper's quarters had been 

complotod, he arrived home one evening to discover a rock garden 

which he had built adjoining the toundary line bctl:cen the aefendants• 

premises and his, as well a~, a stonewall with st~;!s, on his property, 

destroyed. Be also saw evitlence of the com.'Il.Gt;.c"~c ~rrt of construction 

of a wall in the area where his rock garden 1.;ncc~ .~ .. toe!"!. He spoke t0 

the 1st defendant about it, who, advised that t"ho service cf a 

surveyor would be engaged to identify the hcnnd.::try J.:".nc. This survey 
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was done by the defendants without reference to hi.m. Tha original 

survey marks were removed. 

He subsequently instructed the defendants' worklnen to discontinue 

the erection of the wa11 but the constructio~ continned nont.2:theless. 

During the precess of erection of the wall, hi;:; gate co111'::"'ln and a 

picket fence were also destroyed by the defe:':lda11ti:J' ¥r1c1:km'3.L'l. 

When ccmp1eted, the a.efcncants plan tea tendrils on t.h··:ir side of 

the wall which eventually grew over to his si,::.,.:: r covering his rock 

garden and stone wall which he had reconstri1cted by thcill. 

It was his further evidence, that he retained a surveyor 

to identify the boundary line and i.t was found °l:;1at the defendants 

had encroached on his land by a distanr.~ of 2 feet. A further survey 

was done by agreement of the defem:lant~ anu hj:rnself through reference 

of the matter by arbitration,, t.c the Directer of Surveys. 

He also relatcu that t.~~ defendants erected an entertainment 

area on top cf their ne"W:!.y constructeu hel~r 1 s quarters, from which 

persons could vic":ii t.hc ir..n~x ?,.re::i~ oi~ his b~droom and bathruom. 

As this ercderl his privacy, h~ bro~·;ri·.i.t the! matter to the attention 

of the defendants. They built t!1c dividi'l'.'!g wall higher hut his 

privacy was not restored. 

He also reportco that subseqn~nt to and during the ~n 

of the helper's quarters and the dividing wall be took photographs 

of their respective properties. These phot0~'Tapbs were tenderC!d 

in evidence and marked Hxhibit •1• and .. J~. 

Trevor Shaw, a eommissioncd l~nd s1U"9CY0r P-mploy4(1 to ~ 

Department of Surveys who testified en behalf 0f th~ plaintiff, 

stated that he had carried cut a field c.;:i:-:cck of prcm.iscs 2 and 4 

Lipscanbe Drive, which were Lots 1 and 2 r~ipcc:cbc D!.:ivca, reapoctjveJ.y .. 

His terms of reference were for him tc C.ctermi.ne 'f~iie::ther the 

differences between the distances and be."1::-:.ngs: o:u. ('"~"= •~J:l and these 

on deposited rlan 2022 part cf Mount Plc:a~m;.t{.' in ~-~:~ F~.ri~h of 

Saint Andrew, constituted an encroachment cm. J •f: 2 o-AA<?d by "the 

plaintiff, by the defendants cwners of :c,:: L. 
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His findin•;s revealed a difference in the position and 

length of the de facto and de jure boundary between lots 1 and 2. 

The differences comprised an encroachment of 206 square feet on 

lot 2 by lot 1. The extent of the encroachment alon~ the northern 

sa-~;r. wasl.6 feet and approximately 0.6 f0ot at the south westerly 

IMllC1:ion between Lots 1 and 2. 

He admitted that an allowance cf a 2 feet discrepancy is 

acceptable en a surveyors rer.ort in respect cf urban land and in 

rural areas a more generous tolerance of a discrepancy ;;_:f up to 5 

feet is permissible. 

He also stated that he ha.:'\ prepared a written report.. This 

report to which a plan was annexed, was tendered in evidence as 

Exhibit •2•. 

Evidence for the cefcndants was furnished by the seccn<l 

defendant, Mr. Ronald Haddari, a commissicncd land surveyor and 

Dugal Bennett a clerical officer attached to the Office 0f Titles~ 

The second defendant testified that c:....;nstructicn of the 

helpcras quarters lasted -1 mcnths but could. not recall the month 

it commenced.. She statec. that the plaintiff had never been advised 

that it wculd have lastad 3 weaks and that cnly 0ne truck was used 

tO COllect and transport the rubhlC from the plaintiff I 5 '"!riVCWay I 

for about a muDth, doing s0, cnce er twice per week, -. .. r f ..-irtnightly. 

She als·.:' reported that she had been unaware that the trucks had 

done damage t~; the plaintiff• s crivcway but had rcccivad a rerort, 

a consequence of which, she examined the plaintiff•s premises and 

saw su1all cracks covering an area { ·,f his driveway, 2 feet in length 

and 1 foot in width. She thereafter requested her supervis:;r on 

the site to visit and repair the surface cf the driveway where the 

cracks appeared. The repairs were cone within a C.ay and was subscquentu 

ly inspected by her. The plaintiff had also infcrnted her of a crack 

in the column at his gate, which,waa also fixea·. She saw no c)ther 

damage en the plaintiff's rrcmises .. 

On completion of the helper•s quarters, the ccfenuants 

made inquiry cf the r:laintif f whether he would assent to their 
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building a common wall jointly, to replace a broken down wire 

fence. He was also asked whether he would have been prepared to 

bear a portion of the building cost. He disagreed tc pi'lyment of 

part of the expenses for erection of the wall. They then sought 

his permission to proceed with the construction of the ~mll, to 

this he consented. Following this discussion, the nefend.ants 

requested a surveyor, Mr. Barrington Smith to check the boundaries. 

The plaintiff was notified of the date of the survey, but she could 

not recall if he attended. 

After the commencement of the foundation of the wall, the 

plaintiff complained that the pegs along their boundary line had 

been removed. Following that, the defenda.nts requested Mr .. nonald 

Haddad, to carry out a survey. She said she was not sure hut .believeC. 

her attorney-at-law had arranged for a further survey to he conducted 

by the Director of Surveys. 

She also declared that the plaintiff charged that his privacy 

waa invaded hy accusing her of !coking into his l)ec1room and bathroom. 

She said it was impossible to view the inner areas of the ~laintiffas 

c-edroom and bathroom from her hcuse. In an effcrt to appease the 

plaintiff. she increasea the height of the wall. 

She denied that storm water or any water, from her land 

flowed to the plaintiff's lando Rain water frc:-m their pr·~)['Crty 

proceeded through a plastic pipe and emptied on the main road, while, 

bathwater was dischar~ed intc a pit. She also disclaimed responsi

hility for damage to the plaintiff's rock garden and .;lcnied that a 

balcony behind their helper 8 s quarters had over been used as e.Jl 

entertainment area. 

The second defendant further stated that she could not 

recall the period the plaintiff advised he would have no lcnger 

acco.JJDD.odatcd trucks on his property but acknowlcd~ed that he had 

withdrawn his permission. She had seen a letter from the plaintiff 

complaining about damage to his :·'.!ri veway and rockgar~1en tut had 

no knowledge of his allegation of the destruction nf t:ickct fence 

at the time the plaintiff stated the defendants were S(': inf0rmcd. 
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Ronald Haddad stated be conducted a survey on premises 2 

and ~ Lipscombe Drive, St. Andrew and on other properties in the 

subdivision. He prepared a written report, which was tendered 

into evidence as Exhibit '4'. His survey of lot 1 and frontages 

of lots 2 and 3 revealed small differences between the baarings on 

earth and those on the registered plan. 

It was also his evidence that he resorted t1.J the use of iron 

pegs found at curners cf lots 1 and 2 as his guide. He saw a cement 

mcnument on the south western corner Qf lot 1 and anGther on lot 3. 

At the frcnt corner between lets 1 and 2 he found a difference of 

1.4 feet between the measured distance on earth and the distance 

on the plan but there was no dif f ercnce at the scuth western boundary 

of these lots. 

He further repcrtcd that this type of discrepancy is expected, 

as, surveying is net a precise science. Ii 2 feet discrepancy in a 

survey of an urban area and a 5 feet discrepancy in a suburban area 

are acceptable in accordance with land surveyin'] quidelincs .. 

i'hc small difference in distance cf 1.4 feet led him tn conclude 

that the existing boundary represented the most acceptal;lc position 

cf the registered boundary of lot 1 an<:! 2 (2 & /1 Li:psc-onibe r..:rive). 

Dugal Bennett produced JepQsited plan number 2022 relating 

to the subdivision of Mount Pleasant 1 St. lilldrew. A ccrtifie3 copy 

of the plan was tendered into evidence as Exhibit 1 5'. 

I will not-1 direct my attenticn to the claims nf the plaintiff 

and will first ex::unine restrictive cnvenant No.ti to determine 

whether the defendants arc in breach of that covenant.. The ccvenant 

is expressed in the follcwing terms;;·~ 

a 4 • The main builr1ing to l::e erected en 
the said land shall face the roadways 
bounding the said land and nr- ~-~uih.tin•; 
or structure shall 1-:c erected • m the 
said land nearer than thirty feet tt, 
any road boundary which the same may 
face nor less than five feet frGm 
any other boundary thereof and all 
gates and a~~ors in <:":r upon any fence 
or opening upon any roac shall crien 
inwards and all out buildings shall 
he erected to the rear of the main 
building.• 
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The covenant stipulates1 among other things. that a minimum 

distance uf 5 feet must be maintained between any builtliny~ or 

structure on the defendants' land and the boundary with the plaintiff's 

property. That covenant, on the defendants' title, had been modified 

by order of this court, permitting a huil<ling or·structure on the 

defendants' land to be within 2 feet from any boundary excepting 

the read. boundary. 

It was the plaintiff's contention that the cefendants caused 

part of their building to be erected less than 2 feet frtm their 

respective boundaries antl even asserted in cross-exrunination th~t 

"I have always been concerned by the fact that part c·f the acfenG.ants' 

house is resting on my land 11 
• The matter of the r:c-si ti:..m of the 

boundary line was a s0urce of ccnflict between the parties, as a 

result cf this, a number ~£ surveys were concucte~ by them beth. 

Finally, the matter was referrea by way of arbitration to the 

Director of Surveys. His findings revealed a cifferencc in the 

positions and lengths cf the de facto and de jurc bcundarics between 
bc;;undary 

lots 1 and 2. The extent of the r!.iscrepancy alc ng nort:hc:trn ond of tho/ 

was 1.6 feet and approximately C.G fo0t at the sc;uth westerly section of 

tMt ~. The question is whether this cnnsti tutcs an encroachment 

by lot 1 on lot 2. 

It is trite la~-1 that the toundary lines of ;iny surveyed 

parcel of land i::; governed by monuments placed in the gr::::und. 

If an orginal monument can be locatcd 8 there bein'] no evidence 

that it had been fraudulently erected, then it estN.;lishcs conclusive-

ly, the correct borders. The (i.cr:~:·si tea plan of Mount P.lcasant 

records concrete monuments as buun~ary markers. Mr. Shaw in his 

wisdom, endeavoured to se~.ire as many concrete monuments as possible 

to carry cut his identificaticn procedure. Having found. nr:~ne 

between the plaintiff's ann defendants' land, had nonetheless 

identified one across Lipscombe Drive in a straight line to the 

line of demarcation between the parties' land. This, he utilize~, 

in additie:n to other monuments he could fine, t0gcther with iron 

pegs. Mr. Haddad on the other hand, relic<~ solely on irnn pegs as 
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markers in his survey of lot 1 and frontage of lots 1, 2 and 3o 

He found a 1.4 foot discrepancy at the boundary areatcP-- the noeth, orfront 

of lots 1 and 2. He found no discreFancy at the south western end 

of the boundary. His report shows that the defendants' building 

lies 1 foot from the boundary line. Be intimated that Mr. Shaw~s 

method of arriving at his conclusion was by way of mathematical 

calculations, while he had resorted to actual measurements. It was 

his opinion that Mr. Shaw's calculations could have been inaccurate 

but conceded that this could also be true in the case of his measure~ 

ments. 

I am of the view that the procedure a<'1opte<l by Mr. Shaw is 

correct and accept his findings~ This notwi·thstandiny-, both 

Mr. Haddad and himself declared that a 2 feet margin of errnr ln 

the case cf urban land and a 5 feet margin of error in respect of 

s11Lur.ban land is generally accepta?:>lc in the precess cf survey. 

Mount Pleasant vs sul.:-di vision is c ·:msidcrec: urt.an land.. Mr. Shaw 1 s 

observation of discrepancies rangin<J fr·)m 1. 6 feet tc· 0. € foot along 

the boundary line and even Mr. Bar1dad • s 1 .. 11 foot c!iscrer .·a.ncy fall 

within the 2 feet excepti~·n, which is an acccpta1)le variati~n arising· 

from tt.e vageries of surveying practice.. This being s 1.), disturbance 

of the positinn c.f the common :border w0uld Il')t be justifiahle and 

the dividing wcl l should be treaterl ;is the boundary line. As a 

consequence of this, I find that the defendants are not in breach 

of covenant 4. 

I will new allude to covenant 7 which t.:rcvit~es;; -

7. No bath wa.ter er water used fer uurocstic 
purposes in resp~ct cf the &aid lanu or 
any part thereof Gr any water except 
storm w•iter shall be permitted or allowed 
to flew frc:m the saift land or any f'art 
thereof on tu any portion of the land nc.w 
or fcnncrly com.prised in Certificate of 
Title registered at V0lume S~O Folio 38G 
or en to any road street Gr lane adjacent 
to the said land but all such water as 
aforesaid shall be disposed of by being 
run into an absorption pit or pits 0r 
by eva_poration 0r percolation ·:)n the said 
land and nothing shall be done by. the 
Registered Proprietor wberecy the :Jru.ina<Jc. 
cir flow c:f storm water alcng any drain., 

gully or watar coursa may be obstructed 
or impeded .. • 
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The plaintiff averred that the defendants constructed 

guttering on their land which cauaed storm water to flow from their 

land to his. In recounting his testimony, he made reference to 

water bein~ chanelled by way of a 4n pov.c pipe from the defendantst 

roof which was discharged on hi& premises, causing dama9a tcJ his 

driveway which had been extensively damagen, nuriny the construction 

of the defendants' h~lper's quartcrso He went on to state that the 

dcfendantsv permitted storm water tc flow to his i:remiscs" 

The plaintiff admitted that on his ccmplaint to the nefendants 

about the flow of water from the defendants' rocf to his premises, 

the p.v.c pipe was channelled to the mainroad where the wate.r was 

discharged al;ovc his ']ate but from ·the defendants' Vmd. The second 

defendant s·tated the pipe was channelled undcrgroune t0 the mainroad. 

The covenant contains an express exccpticn f cr the flow of storm 

water to the plaintiff 1 s land. There is no evidence that storm 

.water which the covenant permits, or for that matter, Lath,. or, 

domestic water which the ccvcnant prchibits, was alloweG to flow 

frcm the defendants' land tc that of the plaintiff. This being so, 

I am constrained to hold that the defendants arc net in breach of 

any of the restrictions imposed hy covenant 7. 

Has a breach of ccvenant O rean established by the ~laintif f? 

The covenant is couched in the f0llcwing terms~·-

n 0., l~r. fence or hcrl.ge er ether c• .. mstructi.:-;n 
cf any kini~ n :Jr any tree c.r plant of a 
height of more than f Gur feet six inches 
above roaG. level shall be ercctc·.~ i:;rnwn 
or renni ttcd within 15 feet ;-;f any road 
intersection and the Rna(~ n.uthori ty 
shall have the ri9ht to enter upon the 
said land and to clean re~iair imr,ruvc 
and maintain all er any of the drains 
gullies er water courses which m(\y be 
thereon and t:) rC?lllc;ve cut or trim any 
fence hedc;c er other constructicm any 
tree er plant which may be erected 
placed or grown upon the said land in 
contravcnticn cf this restrictive ccvcnant 
withcut liability for any less ur damag-e 
hence arising and the Uegistcred 
Proprietor shall pay -t~ .~ the Imad Authority 
the cost incurred. by reason of the matters 
aforesaid.• 
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The plaintiff alleged that the dafendants in contr~.vention 

of the covenant constructed a fence more than G fe~t 6 inches along 

road level along the road. There is no provision in the covenant 

to demcnstrate that the erection of a fence exceeding il 1 6a in heig-ht, 

along the roadway is restricted. The covenant forbids the constructi::m 

of a fence, amcng ether things, surpassing 4' 5a in height within 

15 feet of any road intersection. 

There is in existence, a fence built by the defendant which 

surpasses a height of ~ • 6 •. This fence is the colJllllon h: mnd.a.ry 

wall between the plaintiff's and defendants' prcperties- The wall 

ranges from 20 feet tc 12 feet in height. However, this wall, on 

the plaintiff's own admission is 20 yards from the intersection. 

In cross-examination he stated that the wall was •2c yarns from the 

'y' junction•. This I accept .. 

The covenant, prohil;its structures hedges, er, r:·lants of a 

height of more than 4 • 6" within 15 feet (,f any road int~rsection, 

the commcn boundary wall wculd fall outside the ~rccint 1)f the 

restriction. It is cbvious therefore, that nc' breach had been 

committed by the defendants with rP-spcct tc: this c .. ·wcnant, their 

boundary wall being 20 yards from the intersectic n. 

I will at this junct'DOc,advert to the pl~intiff's claim for 

trespass. Judicial auth0ri ty has cstablishe<~. that every invasion 

of property, h~ it ever so minute, crmstitutcs a trespass, sec 

Entrick v. Carringto~ (17fl5) 19 st. Fr. l03G., 1US6. The slightest 

crossing of u. to11nG.ary is sufficient to comr;risc a C()mponcnt (:f the 

tort. The tort may be committc{~ even in cit:'cumstances where a 

defendant had criginally been gr.;.ntc1:1 leave by a plaintiff t.:.· enter 

his premises and refuses to depart frcim the plaintiff's prr_,Ferty 

after authcrisation for his entry n o longer exists. 

In consideration c f this ambit of the plaintiff 9 s claim, 

two issues will have to be addresscr1 o The first is whether 'the 

defendants as well as their servants, or, agents t :ciny the ~1rivers 

cf the trucks, committed any acts of trespass during the peri0c of 

the construction of the hel~)er • s quarters. The seccn<l relates to 
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whether the defendants, througb their worJo.nen trcsrassc1 on the 

plaintiffas land during the construction of the tlividing wall. 

I will now refer to the first issue. The Flaintiti~ ~n one hand 

declarod that his consent to the defendants having 3cccss to 

his property for the removal of debris taken from cxcavatory work 

on their property, was, with the un0.crstanding that, the debris 

would have been loaded directly onto trucks and this ~roccss would 

have lasten 2 - 3 weeks. The rubble was instead thrown 0n his 

driveway. This exercise commencP-d about May 1981 dn:1 cnntinuert 

for about 8 months. The t'!eb:r:is was dcpcsiter1 on the c'!riveway for 

about U months, and. was allowed tc.i remain there fer varicus intervals 

before being cc.llcctcd by heavy trucks. These trucks d<~maqed 

his ~ntire driveway an~ a gate column. In Novmnl.~r 1981, 

he withdrew his consent and requested the <lefendants t~ remedy the 

damage. Only a secticn of the driveway, where the debris hac Leen 

placed, was repaired by them. He stated he was compelle~l to carry 

out the raiaining repairs at a cost cf $4,000.00. 

The defendants' on the other han<l, repcrtcd that the construc

tiun of the heli.>er's quarters lasted about 4 months, yet could net 

recall when it began. They declared they had not informed the 

plaintiff that the constructiGn wGuld have lasted 3 weeks. I must 

pause here to mak~ reference tc the plaintiffis statement that they 

bad notified him th::it the excavation and removal cf the excavated 

material wculd have had a 2 to 3 week duration, not the ccnstruction. 

The second defendant stv.ted that only r;nc truck was engaCJe(~ 

in the removal of the rubble. The truck came once, er twice weekly, 

or fortnightly and this cperati()n lastc:1 a month, yet, in crcss

cxamination she asserted that the truck entered the plaintiff's 

property once. She continued t~y stating she he-~ :a-1ade ~ ,;r ·~ payment~ 

to the truck. In my Oi.---inicn it is impcssible that a truck would be 

required only once to transport the de?l.~ris, which woul• l have .been 

a great volume. It is also interestiny to nc1te that 3 er 4 ,payments 

to the truck CQUld only relate b_; ml:1re than one visit Ly the truck. 

She was aware the r:laintiff ha·J withdrawn his pennission fer them 
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to use his premises but had no recollection when this had 

transpircdo She denied that damage was done to the plaintiff's 

driveway yet carried out certain repairs upon being informed of 

the dama<]e. 

In delivery of his testimony, the plaintiff was frank, fort-

right und displayed 9ood aameanour. I regard him a credihlc witness 

anr.1 accept his evidence. This has led me to the conclusion, that 

the defendants having been initially granted licence to er.ter the 

plaintiff 1 s premises in crdcr to facilitate the removal of rul"lble 

from their property, allowed the debris to remain there even after 

their right of entry had ccascG. They caused the excavatce1 material 

to accumulate en the plaintiff~ s pramiscs fer a1;proximately two 

months after he had withdrawn his permission for them t(.; de so. 

The defendants, therefore, having allc'Wcd the dctris t c· remain 

after their right to co so had been terminated, arc liahlc as 

trespassers. 
although 

However, I must point nut that/ the plaintiff had in November 

1901 withdrawn his permissi0n and informed the defendants (_1f damage 

to the driveway but having granted permission tr, them in 

April 19Hl, he would have acC:J."'llicsced nut cnly in their 1.::epositing 

the rubble on his :!.and. from Arril to Ncvcmibcr 1901 but his acquiescence 

W(,uld also extend to :L-·Criod during whic~9riveway was ·:1.:una)ec hy 

the trucks. Ai. t!1at time, the defendants were net trcs1:asscrs. 

I will now allude to the seccnd aspect cf the claim. for 

trespass o It was the plaintiff 1 s complaint that his r .. )ck garden 

3 feet in width .:u1d 1 fcot in hci9ht, a.:tjf'.'ining the b•)Uil-1ary line 

with th\? defendants' land, was Cicmolishcd by their w( rkmcn. 

On speaking with the 1st C.efcndant, he was infornicd hy hini that 

they were building a fence and the garden han t~· JJc ccstroyed. 

A stonewall with steps on his .l_)ropcrty, was dcstroyer1 and his gate 

column anc1 f icket fence wore dqma~ed. 

At that time, the connnon hc,undary line C'n earth, !.:.etwcen 

the respective properties was l.f. feet in excess of that ~n the 

dcposite<.: plan at the narthern (front) end cf the bt:un1ary and 
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0.6 foot at the south western (rear) end. The rock garucn stood 

contiguous to the boundary. It has already been eetahlishcd that 

an incursion of 2 feet into the plaintiff's land docs not amount 

to a breach of the boundary line. If the rock garden had hccn 2 

feet in diameter, then that woulu have been the cnu of the matter. 

However, the garden was 3 feet in width and its destruction could 

only mean that the defendants had invaded the r.1laintiff 1 s territory 

by 1 foot. 'l'his invasion must necessarily constitute a trespass 

by the defendants. 

The plaintiff expender..; $500. 00 to rcbuil(t and landscape his 

garden but cost cf repairs to his picket fence w:is ncl}lible. 

The expenditure cf $500.00 bciny SFecial damages must be strictly 

proved. In the case of ~~nham-Carter v:. Hy•"ie PC!E!S. Hotel __ Limi tea. • 3 ~ 

(1948) 64 T.L.R. p.178 Lord Gc:ldard declared:-

APlaintiffs lilust unccrstand that if they 
bring actions for damages it is f or them 
to pr~rc their c.!.amage; is nnt enr;ug·h tr: 
write down particulars and. 1:>0 tc' sr-cak 
throw them at the hea.d of the Ccurt 
saying~~ 'This is what I have l ust; 
I ask you to g-ive me these camages.• 
'.rhey have to prnve it. 111 

The ~laintiff, in the case un-::er ccmsi:Jeration, having not exhibited 

any proof c-f his defrayal of the sum of $50C. G(; fGr reI.:lacing his 

garden, or any sum for repairing his fence, is preclude~ frrmi 

cbtaining reimbursement of any amount which he may hC'.vc expended 

on repl.acing 'thc~!ie items .. 

He is, t ... .:-."'·'cver, entitled t (. comi,cnsatinn hy way cf general 

<lamages in respect cf the dcpcsit cf :1c!:ris e n his r!rivcway after 

the defendants had been enjoined not to <'lo so. lie is alsc r .t 

liberty to receive an award relati 'l•J tc' the damage, t c.. his roe;, 

garden, stone wall picket ~~nee and column, which ha0 been done 

hy the defendants' workmen. What is the measure .of c1runar;es? The 

leading case cf !!_ones v .. G·:1dday lG<'ll 8 M & W 1'16 csta"hlishen t..'lat 

the measure of dama1;es cught to h~ an amount in relc:~ti 1 ·1n tc the 

dimunition in the value (.)f the land. In that case, the defendants 

cut a ditch in the plaintiff's land and took away sr;il. It was helc.1 
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that the plaintiff could only be awarded damages for the injury 

he had actually sustained by removal of the soil £rom his l~nd 

and not an amount which woulcl be required for restoration of the 

land to its original condition. 

In the present case, the value .in the dimunition 0 f the land 

must incorporate the cost of the use r;f the plnintiff" s land by 

the defendants. The defendants, having utilised the i_.·laintif f us 

driveway by allowing r"!ebris to be stored thereon, for a f'Criod of 

ar.proximately 2 months after they were no longer permitted t0 de 

so, must pay him fer such use of his prcperty for that r .. criod. 

This, I assess at $3000.GO. Tlley are also liable t-:• tlle rlaintiff 

for damage done by their workmen tc his rock garden, stonewall 

picket fence and yate column and this I assess at $2,000.CO. 

Finally, I will give consideration to the plaintiffis claim 

for nuisanc~ D Approval has t·ecn frequently given to the fa:.ll0wing 

judicial definition of private nuisance: 

"Private nuisance, at least in the vast majority of cases 

are interferences for a sul1stantial length of time lJy Gthcrs, or 

occupiers cf property with the use, or enjoyment cf the nei0hhou-r:-ing 

propcrtya per Taltot J, in £!:lnarct v. Autifyre (1933] 1 KB 556 - 556. 

It was the plaintiff's ccntenticn that the defenr:la.nts caus~d 

water to escape from their ian-3 to bis prcpcrty, causing domagc to 

his C.rivcway. .rt was also his allegation that the plaintiff allcwed 

crcei~s which were planted en his lan,J to cause an ::-::ver1;rcwth on 

his property• c• .. we:ring hi~ x.:ock ~n and st:onewall. 

l"Jic1 the t·!ef~ndants crcn.tc am'i maintain a state of af fa.irs 

which d;l~turbed the plaintiff as use e .. n<l enjoyment of his lc--nd 

for a lcng time? It was his evidence that duriny ·the peri~)C of 

construction of the helper's ~ .iuartcrs, the defendants permitted 

water fro1n the roof of their house, cond.ui t of which was a r.-ipe, 

to be discharged on his lanCi. On occasic·ns when it rained heavily, 

the water assisted in causing drun.;·.Je to his driveway o It may be 

that the water escapin'J frum the ··lefendants' roof which was release:! 

on the plaintiff's drivewC\y, 1.amu~Jing same, did create e nuisance. 



,, - 15 ~ 

However, by the plaintiff 0 s own admission, en his re~Jistration of his 

discoatent to the defendantss the water was divertad. This act, 

as emerged in evidence, was done during the constructic·n ~f the 

helper's ~uarters and was certainly not in existence ofter the 

building was completed. The construction began in or about May 1961, 

and lastetl for approximately eight months. The injury •)f which the 

plaintiff complained WCiUld have ended by December 19Bl,. or, January 

1982. Further, the Writ of Summcns was filec1 en Hth $cptemher, 19~J2, 

at that time the breach had already been rcmedieC. arn1 thus there 

would have been no cause to grc,und an action based c.n the act of 

the defendants as alleged.. The plaintiff is theref:.:·rc 1--:·arrc::ii from 

obtaining dama9es fer this asf cct cf his claim. 

I will now make reference tn the limb of his claim, relating 

to the creepers planter] by the cefendant, inva;1ing his prcpcrty. 

He statad that these tendrils which were plante(l 0n the defennantsc 

side cf the common boundarf wall spread over to his pr·:>:mises covering 

his rock garden and stonewall. Exhil)i t ' 3 • a i:::hoti.>gra.ph of 2 an!l 4 

Limpscombe Drive, show the <livicing wall fully coverer~ by fuliage. 

The overgrowth docs nr.t extend t·::> the 0roun<:. and wculd thcref•;rc 

not cover the area where the re.ck gurilcn is situate(\ . It avr"JCaz·s 

that a wall to the back of the rlaintiff's premises docs in fact 

harbour some of these plants. In my opinion, the ~;rowth on the 

wall is rather. a~Fthetic anr..-: enhances ·the beauty Gf l.~:<:·th pro.L.Jertics 

and is not worthy of bein1:; the subject cf a cnmr;laint. Assuming 

however, the over.<1rcwth was dccmc1 l tc !.:ic m""\xir)us t' · his l ropcrty 

and die; in fact amount to a nuisance, it wouh~ have been l.::.wful for 

him to have abatce the nuisance :by rcmcvin~ the rlants~ llavi;:11:: 

not rcsortec to his right of aba.tcmcnt, he cannot now seek. rcc.~ress 

t>y means nf process of the cc:·urt. 

The plaintiff maintained that the C:efcndants constructed 

an entertainment area on -their house from which pcrsc.ns ClJuld view 

the internal a:i:cns of his !:::edrnom and bathrcom. "!'his in my view 

is frivolous and c.-nplctcly dev;; i<~ of merit. 

The evidence ~resented has estal::·lishcd that the ucfendants 

arc not in breach of restrictiva covenants Ii, 7 nr <.:. It bas been 
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shown that although th<! dcfcm:'lants crcat<!d certain c\Cts of nuisance 

un the plaintiff• s property, ::,nc of these acts was n<'.lt in existence 

on the oate of the commcncruncnt 0f this actic·n, an0. the ;_:ther was 

such which could have .hecn easily eradicated by the plaintiff: 

ho ought b~· have taken steps t c· have it ai:·atcd. It h~S;· h(~·.wcvcr 

been proved that the dcfcn(1ants Jid cnmmit several acts :._;f trespass 

en the 1-'laintiff's land. 

Judgment is a.cccr(lin~ly cntcre<1 in favc0ur r;f the plaintiff 

.against the defendants in ·the sum of $5, 000. i~C.. 

Costs to the plaintiff tc be a{]rccu <:>r taxcr:o 


