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SUIT NO. E. 167 OF 1939

BETWEEN SYBIL REID PLAINTIFY
{EXECUTRIX OF ESTATE
OLIVE CARTER DECEASED)

A N D EZEKIEL CARTER DEFENDANT

Gla-Mae Edwards for the plaintiff.

Leon Palmer for the defendant.

Heard: April 26, 27, 28, 29, 30, 1993

May 17, 18, 1993 & July 306. 1993 f}
Judgment

RECKORD, J.

By Writ of Summons daced 25th of May, 1989, the plaintiff sought from the
court the following:-

1, A declaration that the plaintiff is trustee of approximately
one acre of land situate at Lances Bay behind the school in
the parish of Hanover and holds the said land for the benefit
of the plaintiff and Violet Hazel who are entitled in fee
simple absolute to the said land under the will of Olive

o Carter, deceased.

2. A decalaration that the defendant has zcquired duplicate
certificate of title registered at volume 1187 folio 422
in the Register Book of Titles for the said land by fraud

and tne said certificate is void.

Plaintiff's Case

The plaintiff and the defendant are brother znd sister. Their father and
wmother were Joseph and Olive Carter both deceased and formerly of Lances Bay;
Hanover., There are five children of the marriage, the defendant and the plaintiff
being fourth and fifth respectively.

The plaintiff, a registered nurse, now live in Ontario, Canmada. S5he cestified
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tiat her mother died on iz 29%ch of February, 1980 and as the executriz of her
wother's will she obtainzd probate in the R.M. court in Hanover, which was
vetidered in evidernce.

Under the will ner wmother had left the land, the subject matter of this
suit; to the plaintifi and her sister Violet Raszel, ©&he said that before her
iacther's death in 1935, thiz iand was owned by beti her father and mother. &
house was on the land znd this was where the family iived, Her other brother
#arold Carter who is handicapped, now lives cn the lwnd. The original house wmsda
<f board and thatch counsisczd of two vooms aud a hnll, Uer father was & cultivacor
Iisherman and baker - He could not read nor write - His friends Mr. Hilluman zud
subrey Gardener assisted him in this regard. Her mother could read and wrize.

in 1954, the house was blown dowsn by hurricazmsz. It was rebuilt. The
vizintiff left for Eugland in 1955, zo study wursing la=ving her mother, hareld
21d tha defendant living in the house. She rerurzed home in 1970 and found tivs
aouse badly in need of repaivs. Defendant had goo married by then and was Living
<isewnere. BShe spoke to defsndant about the condiZicn of the house bu: he said
hie hiad 9o money te fix same. The tasss had not been paid so she paid what was due
#nd ever since has paid zamc. Her mether had beon peying the taxes befors by selle

ing fruits ana food-stuff frow the land but complasimad thet the defendant was 1ow

]
1]

#aplng seme. Her mother was then 70 years old buc wusg still zetive.

Un ner returned to Canade ths pladucifl sent wmousy and clothing to her mubu.r
ot a regular basis. &he hirsd helpers to assist her morther. One was Fiona
dzughton who was still at the house looking aftsr asx brether Harold. o 1878 shz
came back to Jamaicas., Thy house needed repairs = She bought materials in Lucis
~nd deiendant, who is a2 carpenter, did the repairs. 8he told defendent thact sha
would build & new house £9T hor mother if it nezduid repaivs again,  She would

supply workmen and materizis ind ssked hiwm to supsrvise sams. He refused bat
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cuggested instead that she z.ont him the money and hs
saver agreed to this,

In 1978 - 7Y sho szgein returned to Jamaica znd discussed the building of =
oW houss with Mr. Vincant Clorks. When she returdaad te Canazda she sent monsy

to Mr. Clarke to start the foundation ~ & contract had baen drawn up with Hr.
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Ciarke and Mr. Swmith. Her mother died in 1980 and she came to the funeral and
paid the costs of the funerzl. She saw the defendant there. After the funeral
gervice she announced that tneir mother'’s will would bz read in the house.
Lefendant, on heariﬁg this, pushed her away saying “Hom can't make will as it is
not hers to make.” He then drove away.

By this the foundation of the mew house was laid and the sides were up.
pbecause of her mother’s dcath comstruction had ceased for a while and later siarted
again when she sent money to Mr., Clarke. The housw took zbout five years to
complete. Sne had speunt over C$190,000.092 on the construction.

after she had obtzincd probate of her mother’s will the plaintiff instructed
ner lawyer to get a registered title for the land but discovered that the
vefendant bad obtaimed title in his mame. 4 certified copy of the title was admitted
in zvidence as also a copy of a deed of gift. The name Joseph Carter was signed

t the bottom of the desd and witnessed by two persons whom she knew. The plointiff
i:zd been paying the taxes in her mother’s name up to the time of her death but
aferer she obtained probste she started paying the taxes in her own name. She had
grown up as a child in t¢he house and was very closc te her mother yet she mever
peerd of any deed of glft from her father to her brother Ezekiel.

When the construction started the defendant zcover objected to it or showed
any Gocument concerning the land. Under her mother's will the defendant had
gotton a five acre pisce of land situate at Two Hivers.

She valued the land with the house on it as 3455.30006.00. The defendant had
mzde no contribution towards the construction.

When her father di:d she was 6 years of age whilz her brother Ezekiel was
19 years old and sister Francis was 16 ~ 17 yezars old.

Under cross—examination the plaintiff said she never saw Francis reading
for her father ~ She did not recall her father going to Church with the family.
Jnt looked at the signature Joseph Carter on the deed of gift Ex. 6 and Ezeki2l's
tirth Cercificate Ex. 3 a2ud saw no likeness in the signatures. She recognised
the receipt for the purchase of the lanu Ex. 7. Her mother's name did not appenr
om 1t.

She was never informed Dy her Attornmey Mr. Ford that her mother's will was
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invalid - She admitted writinmg to the defendant suggasting that the land be shared
cetween the five of them.

The plaintiff did not remember date when she entared contract to build housse
& photocopy of the contract was shown to her which she claimed was dated 1979 -
bhe had written on the dave sometime afterwards. She had lodged a caveat againsc
the title which defendant had - She was claiming land by virtue of her mother's
will, not by virtue of estate of her father. When she was shown a document shc
sluitted she was claiming land by virtue of being ome of the lawful children of
soseph Carter, net by virtus of her mother's will. It was suggested to her that
it was Jdefendnat who built her mother's veult and purchased the casket which she
Ze¢nied. Her comsin Vincent MeDoon was living with the femily when she left ifcr
England,

Shown her mother's Marriage Certificate Ex. 11 she said the sigpatures
“Joseph Carter” and Olive Mackintosh™ were mot signed Ly them - Her mother‘s
aziden neme was spelt "Melmtosh.' It was some five years after her mother dicd
that she discovered that defendant was claiming the lend on which the house was
suilt.

Mr. Delroy Cempbell. the acting Collsctor sf Taxes testified ~ He produced
records relating to the land at Lances Bay owned by Olive Carter - taxes paid
up from 1963 up to 1982 in her name - He got notice from Land Valuation that the
isnd was transfered tc Ezekiel Carter with effect from the lst April 1984 - Then
he got another notice daced 7th April 1986 from the Land Valuation Department
saying that the land was transferad to Sybil Reid 2t 21 from lst April 1984,

His records showed that for 1980 to 1992, two payments were made for the same
property, apparently frowm twe diffrent sources -~ {photccopies of the records
acaitted in evidence by consent.)

A number of receipis for taxes on the same land up to year 1993 ~ %4 in
name of Ezekiel Carter werc admitted in evidence z2s bzing issued from his officsz,
He also identified receipts up to 1992 = 93 in name of Sybil Reid.

Francis Cunninghaw, now 75 years old and daughter of Mr. & Mrs. Joseph
Carter testified for the plaiptiff. When her farher died she was 19 years cld.
3hz went to school at first in Lances Bay and at 13 years old was sent to school
in Lucea. She boarded in Lucsza, She said her father died in her lap. He could

not read or write, she 4id 21l that for him. When she boarded HMr. Hillman and
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tar, Aubrey Gardener did reading and writing for him. When her father was at ths
point of death Mr. Gardener had asked him if he going to make a will., He said no.
41l his children were lawiul -~ they wmust try to live loving.

HMrs. Cunninghaia said her father would make an X to complete letters she
wrote for him.

Under cross—examinaiion she said she used te keep his books and give recaints
a2¥ mother could not resd nor write - although her father loved all his childrenm
e nad a particular liking for Ezekiel., After her morher®s fumeral there was fuss
uztween 5ybil and Ezekiel =iter the will was read -~ iithough she spoke with
Zzukiel about the land, he never told her that his father nad lefr that pisce of
lana for him.

Clifford Smith »f kilwrnia, Manchester, told ths court that Sybil Reid ant

hzyr husband employed him to Huild a house at Lances Bazy in Hanover for a price c

o

$7C00.00. He started the building in 1975 - He was assisted by Mr. Vincent Clavk:.
FPayuents came from Mrs. Eeid through Mr. Clarke. Whils building the house Xrs.
cvarter died. BHe bullt the vault and the head stono and was paid for this by

Frs. Redid.

During the buildingz h

i

never saw the defendant Ezaskiel Carter come to ths
premises. He was seeing hizw for the first time in court.

Vincent HMcbDoon; a consin of the plaintiff and defundant, informed the ccure
that ne lived with the Carter fawily in Lances Bay from he was a child until he
25 years old. He said the defendant treated his mother dadly - threatemed her
often when she complaine: about his behaviour - he would pick fruits and cut .uwn
tre2s on the land. He hed wnever heard defendant moke any claim to the land -
with the permission of his grand-mother Mrs. Carter, he built 2 pig pen con tho

ona

iund - The defendant tore it down which resulted in his taking action agains

P

acfendant in court.

Before his grand-mother died he saw 2 house bzing built om the lonag. ko
12ver saw the defencant on ths building site.

His aunt S5ybil Reid was responsible for the builiing of the house. He wig
present at the funeral and ziterwards saw the plaintiff and defendant in a cisputs
zoncerning the land. He had heard the .Zefendant nskiuy his mother for papers to the

Lani,




Joel Robertsom,; 75 years old fisherman of Lances Bay testified that he knew
Joseph Carter who was his god-father. He lived next door to the Carters. ia
riew that dr. Carter could not read and write., Hz had seen someone sign Hr.
Jarter's name on a papay ftom the Post Uffice and he mede an X. He was shown tir-
av<d of gift (Ex. 6). He knew John Bowen well, Ho could neither read nor writs.
at is now dead. He had sven defendant reaping fruits from the property. he
2id his mother slways had fuss over this. dr. Hillazn used to read newspapers
foxr mr. Carter.

Fiona dHaughton told tho court she was employzd by the plaintiff to look
after her brother Harcld in Lances Bay. Zhe started in 1975 looking after #rs.
Olive Carter and after haer death she lived at the house with Harold. She was
there when the house was boing built ~ Same persons who built the vault built
the house. Since the completion of the house she zaw the defendant come thers

and measurad the house - He vas claiming that th: land wes his.

This was the casz for the plaintiff.

Defendant®s Case

fzekiel Carter, ine defendant testifizdm his own behalf. He was 10U yeors
cid when his father dizi i 1938. As a child he was closest to his father who
zarried him on his donkey whereever he going. He assisted his father in whatevor
he acing. His fzather stwwed him the boundaries of z11 his lands.

Before he died ais father called him end in presence of his mother, his
segher said “ian Zeek, this piecce of paper belongs to ihis land znd it is yours.
won't let nobody rule you with it if I die 2nd your mother will keep it with chu
rest of paper for you uatil you come of age.” His father had the paper in his
nand as he spoke and handed it to his mother who pus it inm her tin case which zhe
oept in her bedroom. He idenvified the paper in court as exhibit 6. It reud

LS -

Deed of Gift

Jan. 6, 19235
To Whom It May Concern

zepe

That I Joseph Carter give and bequeath to my son Ezekiel Carter infant 1
@ €

s£ ilsnd belonging to me said Joseph Carter on property owed by me the said Joseph
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Lurter of Lances bay propercy sasterly on the main road from Lucca to Gresn
inlang.

the sea northerly on land belomging to the United Presbyterian Church

<ia the School and southerly on the land balougiang to Church
Proparty.

Sign Josepn Carter

Witpess Jobn Dowen
Witness Hobert allen.

Thx defendant explaining the condition of the desed said ink had been thrown on

s

it causing some of the wordsic be obscured - henec the plank spaces.

After the death of his father, with assistance of tis mother, he tock ovar
=2:3 what his father was cmugiged in, The oviginsl nouss wag blown down in tias
1951 hurricane and he built # three bredroom hous: §f r the family.

His mothexr died im 1530. He had o good relecicnship with her. She permiticd

Yincent Mcloon to build 2 nig pen on the land and ha broke it dowm and told ®el

l')
U
:j

o leave the premises 2o his father had given it to ain, HMceDoon toek court actiow
speinst him ond he had to pay for the damage to the msterizl that made the pun.
After the court cuse he asked hismother for the papers for the land and g

g1id siie was goingto doetroy the deed of gift. He sqoonrched the tin case for tuo

i_“
O
i

citle and receipt. He found the receipt and was comparing it with the dee

zift which he had on the fable and his mothoer threw ink on the deed of gifc

iT in the condition it now appears,

e made an application for title ro the Titles Cffice taking the recsipl and

the deed of gift. He poid the taxes for tue laad i his wother’s name until heo ot
[=]
2izle in 1984 when he siari:d paying taxes in hiz cwn namse. His Iather never 1.

= will znd noc one took out Letters of Administrarion in his fether's estate.
afrer his mother‘s funzral the plaointiff producec & will saying her mother
sl willed the houses and 1Lond to her sister znd hers.if. He told her that his

aother could aot do that a8 hLS futhbr ha glvaq tH"

- - —

iaud to hlm.

Before his mother died she had started buildiang o house on the s=id lan’ in

sbout 1978 and the plaintiff hoad told him that it wes her mother’s house. UL had

ol

no objection with mother building house on theland.”™ He had assisted by giviag

iis mother momey. The plaintiff never told him that she was building the hous:



fov herself,
After his mother’s death he told Sybil not to go further with the house ac

it was his mother's house and it belonged to her estats. It was then that Sybil
teld him it was her house. Hz told her if she finished it, she would lose it -o
it belongec to mother's estate. After that he saw mim working on the house aad
he Lold them to stop but chey continued.

The defendant seid his mother could not r-2d ant write but his father could.
i

22 bad never sszen SR Ao

1 5

his fathsr. He knew John Bowae:

uing er writing for

L Robert Allen they wer: £riemds of his fathsar, Adrhough born with a cripsliac

hend, Allen: could use th: sther hand to write. o a’mitted he did not ses thum

5ign the deed of gife.
Before his mother died there was controversy thst his father hac given hio

the best plece of land sud the plaintiff had written to him saving he alone couls

not get that land. He mgver got title to the land by fraud. He never gave Sybil

verndssion to build on the land and never sat back sud sow her building on the
<wnd and said nothing. Hoe sazid they had big quarrcl.

Under cross—ezaminziion. defencant said he uever got beek the originel Jood
of

ift from the Titles Cffice. He made application for Title in May 1984 and

0t title same y2ar. Reforc his mother died he us

l|l‘

zd o pay the tazes in her oone.

sigce coming to court in this case ne found out that 5ybil was alsc paying thc

caxes, He was accuston fo gee his fathor writs - do knew his handwriting., &11

cithe writings onm the doad of gift were pis fatiher's hondwriting except che

signature of the two witnasswic,

From he was 5 child the Presbyterian Church hiad been besid

f.-‘r

the land. Toe

nome of the Church was changed to United Church of Jazwoice and of Grand Caymnan,

“just the other day.” Bofors that it was called Prosbyterian Church. It was nur

called United Presbyterizn Church when father was alive. When his father gov.
wess 0f glit to his mother he did not know what was writiem om it. The first

tiine be knew it's contsut was when his mother gave it to him after the court cias
> i:ad with MecDoon.
in making application for title he listed the ruwec:zipt Ex. 7 as one of
wocuments he relying upon. When shown a copy of the application form admitecd thzt

fuz receipt was mot listud. Hevertheless he saii ho had shown them the raceip: and



had left it a2t the Titles Office.
From the day his father gave the deed of gift tc his wmother he regardad
the land as his - this was obout 6 months before his father's death., All his

zisters knew his father had given him the lond - hig mother had told them -~ ht

[

:1eo had told them. Jozl Hobertson, Flona Haughton ard Francis Cumningham and
Ciifford Smith were all iying on him. He denied that Aubrey Gardener and Hr.
Liliman assisted his father in resding and writing. Francis' alse never wrote
ictters for his father aag nover rzad to him. The ineident when ink was thrown
cin the decd of gift wag in 1877, He had sent away #eDocn from the house froz nsz
agout 5 - 6 years old. Ue denicd beDoon was livisg fhers until he about I3 yoars
2ld. When his mother dizd the house was about 3/4 finiched. He did not know
where his mother got ooncy ©o build housc = He wounisd help from time to time
supplying cement, sand and lumber.

The defendant tola the court that when he zoplied for the title the hous:
aud land was valued between $150,000.00 to $200.000.00. However he had told tho

megistrar of Titles it valued no morz than $1.5300.00. "I did this beczuse it is

weg suitable to pusn up lned value because the Goverament will intervene and t.om

o

you toQ heavy - 80 you

1z of the house with him. It was only after his mother died that Sybil was

claiming the land - He agy
stated that no cne else wns making any claim te the land., In 2nswer to the coury
e defendant said that although he was a contracuor and builder his mother koo

wever asked him to assist in any way or to supervise fhz building of the housa,

This was the eml i cho case for the delendant.
Submissions

¥iszss Edwards in her zddress referred the court ¢ cection 178 of the

—

kzglstration of Titles Acc, which wmakes void any title cobtained by fraud -

zlso SCCa Ho. 28/76 Enid Timoll-Uvlett v. George Timoll. She submitted that -

*

ths deed of gift whikh formed the basis for defendant obtaining title was £zlse.
J

oseph Carter could not rez? ond write - She refhr ~wd © also exhibir 3 - phﬂLOW

cpy of birth certificsats of defendant - and Exhibit 11, photocopy of marviacgs

{2

crvificate of Joseph Carter and Olive Carter, — A1l written by one and same
verson.  This she submittwu supported the plaintiff's cese that her father couvil

il nor wiite.

avae to hide them.” His mothor mever discussed the build~

in his application to che Registrar of Titles ha lLied

oot
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The deed of gift which is dated 1938, describes the Church as "United
Fresbyterian' - It was some 40 years later that the name of the Presbyterian
Church was chaaged to the United Church of Jamaica and Grand Cayman. She
wescribed this as prophetic. The defendant himself hzd admitted that the church
was not called United Presbyterian in 1938. The evidence of Francis Cunninghai
2nd¢ Joel Robertson disclosed that John Bowen could mot vead or write. His
signature on Exhibit § would therefore be a forgery. The evidence of Sybil and
rrancils was that John Bowen and FEobert Allen were not close friends of ir. Cartsr.
L1t wzs unlikely therefors that they be asked to wituess the Deed of Gift. Mics

idwards submitted that om 2 bslance of probalilitizs the Leed of Gift was a false
document and the particulars set out in the statement of claim would have been
zstablished. On his own admission the representzaticus made by the defendant to
ihiz Kegistrar of Titles were fzlse and would disencitied him from obtaining Title

In his defence filed the defendant stated at paragraph 5 that he had produced
tiz deed of gift when conscruction of the house begzn. Yet in his evidence he

s21d he never showed it to the plaintiff.

P

Regarding the relationship between the defendzir znd his mother Miss Fdwards
cubmitted that the evideuzsz of the plaintiff and Clifford Smith did not suppert
the defendant’s claim that house was being built by the mother. On the demeznour
of the defendant Miss Hdwards referred to him as shifity - making up case as
7ent along. Dbased on her payment of taxes and undisturbed possession of the laud

ior over 40 years, Mrs. Olive Carter was justifisd in helding and believing the

iand was hers to will &0 whoogoever she wished.

[
W
r
[
3

¥iss Edwards asked tie court te find as highly improbable that Joseph
over whelmed with love for his son as a generous gosturs, gave away o his 1o yoax

oid son the property oo which the materimonisl hous: was situate oblivious of th:

voifare of his wife and other children.

[t7]

She refcrred the court to sect;gg,m§ﬁagf tha fegistration of Titles Act
iorms basis for the cour:i o order the defendant fo deliver up Title and for the
wepistrar of Title to ceoncel sanme.

On her claim for damages as no evidence had bhewn givern in this regard sha

LS

zounld make no submission.



Mr. Palmer on th: defendant's behalf. submittad that before the court could
come o a4 decision in this action, thne root of title must be established. ur, &
rirs. Carter were marrice in 1915, the land was purchasad in 1919, the receipt
cxzhipited showed the nawe of Joseph Carter, and Olive Carter's name not mentionetd,

Py
T,

~aere was evidence that no Letters of iddministrotion were grantzd in the estais o

i

Josepi Carter. Under wuat authority did (Olive Carter uade a will amd bogueasn
ctids land to the plaintiff.

#x. Palmer submitted that the plaintiff knoew that the will was invalic hoace
when she applied for cavsol it was on the basis as a veneficicry of the estats of
et father, not by virtuc of her mother’s will.

The plaintiff had brought no documentary e=vidence showing that her father
was 4 marksman.

& deed of gift was like 2 will. To prove that it is fraudulent is no lzss &
degree of certainty sufficisnt to sot aside a will., There was abuadant of

vvidence that the deed of gift was in existence. Moiocn admitted he often hazard

the defendant quarelling with his mother that he womted the land papers his Zathoy

2

i

5EVe ner to put down for nim. The defendant staried <xereising vights to  th
lzng when be broke down pig pen put up by keboon. Ths spplication for the titlia
r2d been published in the Gi.aner. There was no cbicetion and title issued.
sccause of the closeness of defendant to his fathbur it is possible that he mede gifc

£ his son.

See Mollibella Mullings v. Theresa Jobs - Vol. 8 JILR 501.

It was Mr. Palmer’s suvbmission that the word “Usized”™ in the deed of gift was
ot detrimeatal. The nems of the church had besn undirgoing changes from tim: o
sime.  The plainciff acwitted that after she obtainad probate she had written to
tiri aefendant suggesting the land should be sharcw between the five children.
This Mr. Palmer suggested was Locause the plaintiff kwew that the will wac not

The fact that the plaintiff was producing = will at the funerzl woulc b not
necessarily serve as a notice that she had anm inezyest in the land. The plainniff

- - a3
nad no genuine claim iun the wind of the defendant - His was the only claim, sid

others were spurious.

e
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As to the value of the land Mr. Palmer submitted that this by itself zould

LL-

not set a side the registravion. All the Registrar could do is to have the property
rzvalued and order an upstamping of the documents,

On the totality of the e¢vidence KMr. Palmer asked the court to accept the seud

¢f gift and deny the plaintiff's prayer for a declaration as not sufficicentc zvidsnes

wrought by the plaintiff o cuggest that the desd was = forgery.

Fipdings

Under saction 17U of che Registration of Titles sect say title issusd

the Act was indefeasibl: univss fraud is proved. Th: plaintiff having cupressiy
wileged fraud in this zctiun, must bear the burden of proving same. How has sho

soue about doing so. She testified that

2T age of & years wh

T wer father died she reczll that he could not read or write. In support she called
=% oldest sister Francis funningham now 75 years oll who was 19 ¥ears ola wiwen
+ur father died and 75 yoars old Mr. Joel Kobertson, « asighbour of Mr. Carter,
:eti of whom said in cvidence that Mr. Carter could nzither read nor write. The
povintiff also exhibited th: marriage certificate of ir. and Mrs. Carter and &0

irth certificate of ths dsiendant both of whichk wore purported to hawve beggr. signod

Wy lr. Joseph Carter. It is moted that 211 theenierics on each of those documeuis

ppear to have been writian by one person and thai the handwriting;

¥

written om these two documsints do not appear alikz 2nd they bear not even thz

q

silghtest resemblance to tho sigoature ‘Joseph Carzer’, appearing on the deed oi

zift.

On the defendant’s own admission the nawe of the Presbyterian Church in

Jammica wes changed recently o the United Church of Jawaica and Grand Cayman.
viaen his fatherdie. the church adjoining the land im Lances Bay known as the

.

Sresvyterian Church - It was never known or Teferr:d o ns the 'United Prasbyi vicn

wviureh. Mo wvidence hos bDusn given to suggest that oz far back as 1938 ther

m

#38 any discussion of any comtemplation to changs the nsme of the chureh to inciuds

PSRN S

<2 word "Unitzd."™ Short of any explanation it is not unreasonable for the souwt

<z infer as the plainviff zsks, thet this "deed”™ was written since the changz of
nxme -~ Both Francis Cumndnghom and Joel Robertson also testify that John Bowew,

whic 1s purported to be o witmess to the Dead could nzither read nor write. sgiinst

il this evidence the defendnnt said the deed was in his father's handwriting -
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Both on thé prependercncs of evidence and on the balance of probabilities I
aceept the evidence tondsred by the plaintiff and find that Hr. Carter could
acither read nor writs up to the time of his death and therefore the deed of zife
tondered by the defeniant could not have besn written by Joseph Carter and
secordingly is a forgery. I further find that in order to obtain title the

izfendant knowingly submitted this forged document to the Registrar of Title

Cﬂ

gilviag a false valuation cf the property in order to zvade the property charges

siid also falsely stating that no one else was making any claim to the laad whon

o
b

< full well knew then that the plaintiff was claiming ownership by virtue of her
mother's will.

Hrs. Carter was obviously dealing with the land as hers by virtue of
undisturbed possession for wall over 30 years. #ould she, knowing that Joseph
«arter had given this one zcre piece of land to their son, the defendnat, notwith-
standing in her will made & devise to him of a three acre piece of lemd? Sovs
for % acre at Lyon Land in Lances Bay, ncething would have bLeen left for the other
children - He would have gotten all -~ This is most unlikely.

There were several cther areas of the evidancz in which I found the defendmng
unreliable - He spoke of taking over all his father®s business after his death
when: he only lU years old. iHe contradicted himseif on many occasions and his who

demeancur in the witness boz 4id not imspire confidencs. 1 cannot help but agros-

ing with Miss Edwards that he was shifty in the witnces box. Of the five childran,

h

5

francie showed no intersst in the lands left by her father. Violet and Sybil
plaintiff had got warried and settled abroad. Harsid was handicapped and
aceded care and most liksly took no interest. This left the defendant alone. It

is against this background that this deed of gift was concceted. McDoon dended

\.-)

that it was shown to the ccurt in the cose in Lucea &.M. ccourt, in 1977 - Francis
was not aware that her father had given the one acre land to defendant.

The plaintiff who admittedly, was very close to her mother was never told

/ her mother about it. The defendant who was born in 1928, could have registered

1

the land in his own name from the time he attained 21 yuears of age in 1949 -~

N

Tnirty-five years later and only after the death of his mother he appiied for titiz
In 1984,
For these and othzar reasons already stated the delcaratioms sought by the

plaintiff are granted as prayed.
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The Registrar of Titlus is hereby ordercd to cancel Certificate. of Ticl
registered at Volume 1137 Folio 422 of the Reglstor Book of Tirles issucd to
finekiel Carter of Cacoon, Dias Post Office Hanover ia regpact of land at Lancos
2ny Hancver, containing by cstimation one acre more or less.

The defendant is «lso ordered to deliver up o the Registrar of Titles tho

fmplicate Certificate of th. said land for cancellation.

r

There shell be costo to the plaintiff to be faxsd if not agrezed.




