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1\1elllbers of the Honourable House are retninded that, all Septelnber 9, 2008 the Acting

Leader of the House and 1\t1inister of State in the Ministry of Labour and Social Security

having obtained suspension of the Standing Orders, on behalf of the PriIl1e Minister, 11l0ved

the following resolution:

BE IT RESOLVED that this Honourable House appoint a COlnmittee cOlnprising of the

following Men1bers:

Hon. Pea111el Charles

Hon. Laurence Broderick

Hon. Daryl Vaz

Dr. St. Aubyn Bartlett

Dr. Peter Phillips

1\1r. Fi tz Jackson

1\1r5. Sharon Hay-Webster

To sit jointly with a silnilar Cormnittee to be appointed by the Senate to consider and repoJi

on the follo\.vil1g Bills entitled:

1. An Act to Amend the Bail Act

2. An Act Further To AIuend the Firearms Act

3. An Ad to Am~nd the Offences Against the Person Act

4. An Act to Amend the Parole Att

5. An Act to l\1ake Interilll Pro"i'isioll in Relation to the Gr·ant of Bail in Specified
\

CirCUlnstallces

6. An Act to l\lake Interill1 Provision Extending the Po,vers of Arrest and Detention

Under Sections SOB And 50F of the Constabulary Force Act

On September 12, 2008, the Senate on 8 rnotlon moved by the Att0111ey General, Minister of

Justice and Leader of Govenl111ent Busiues'; passed a sin1ilar resolution and appointed the

follov.,ting members to serve 011 the Conl111itlee:

Sen. the Hon. 'Dorothy LightbounH.:· CIJaill118n
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all. Colonel Trevor MacMillan

on. Arthur Willianls

Sen. Al old J. Nicholson

Sen. 1v1 -k Golding

On Septenlber 3, 2008, the Honourable House on a Illation by the Acting Leader of the

House, having obtained suspension of the Standing Orders lnoved a further resolution to

delete the nanl s "Sharon Hay-Webster" and "Fitz Jackson" and substitute the names "Robert

Pickersgill" an URonald Thwaites" therefor.

Your COlnmitt e began its deliberations on the Bills on September 16, 2008 and held a· total

of 6 ll1eetings, le last of which took place on October 24, 2008. (Appendix l)

The Ministry f Justice in anticipation that the Bills would reqlure public support and

consultation pI ced a Public Notice in the Sunday Gleaner and the Sunday Observer dated

Septeillber 14, 2008, inviting 'written SUbl11issions from individuals and organizations. The

subject luatters covered in the Bills generated a great deal of public interest and participation,

and subnlissio s 'll,'ere received frOlll various organizations as well as individuals in the legal

fratenlity. The e include the following:

The Jat 1aican Bar Association 'I

The In ependent Jmnaican C9uncil for Human Rights (1998) Ltd.

The Fa quharson Institute ofPubbc Affairs

JaIllaic 11S for Justice

Mrs. Y 'anne McCalla Sobers, Human Rights Advocate

}\v11'. Ea 1Witter, Q.C., The Public Defender

Mr. Os 'aId JallleS, Ja111es and Company

Mr. Ho \lard HaI11ilton, Q.C.

1\11'. Pa rick Atkinson, AttOlney-at-Law

lerie Neita-Robertson, Att0111ey-at-Law
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La\\'yers' Clu'istian FelJowship

Oral presentations were heard froll1 all the individuals and organizations that lnade

SUblllission except for the Lawyers' Clu'istian Fellowship \vhose written SUbll1ission was

received very late. The Director of Public Prosecutions and representatives [r0111 the Janlaica '

Constabulary Force were specially requested by your COll1111ittee to 111ake presentations of

empirical data evidencing the crilne situation in the country.

Your C0111111ittee also received technical assistance fro111 representatives of the Office of the

Parlian1entary Counsel, the Att0111ey Generars Cha111bers, the Legal Refonl1 Depa11111ent, the

1\1inistry of National Security, the Ministry of Justice and the Office of the Director of Public

Prosecutions,

1. OVERVIE"V.'

Your C0111111ittee was convened to consider and repoli on six (6) pieces of legislation which

arose out of bipmiisan Ineetings between the Govenl111ent and the Opposition in response to

the rising Crillle rate particularly in relation to gun offences. The Bills considered are An Act

to Anlend the Bail Act; And Act Further to Amend the Fireanns Act; An Act to AJnend the

Offences Against the Person Act; An Act to Anlend the Parole Act; An Act to Make Interim

Provision in Relation to the Grant of Bail in Specified Circuillstances and An Act to Make

Interim Provision Extending the Powers of An-est and Detention under Secbons SOB and 50F

of the Constabulary Force Act. (Appelldi.:\: II to VII)

The prOVISions In the Bills were developed fro11T agreelnents reached between the

GOVC111111ent and the Opposition at 111eetings held during the Vale Royal Talks. Your

COIll111ittee took note of the Chainllan's stak111ent that it was the view of both the

Governnlent and the Opposition during those l11eetings that the provisions of these Bills were

necessary to respond to the unprecedented levels of Cri111e in the country. The Chain1l3n also

advised your C0l1ll11ittee that the pUIvose of the bills as proposed is to strengthen policing

capabilities and intensify crjn1e prevenbon and apprehension operations.
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flf4 Two (2) of the ills "An Act to l11ake Interinl Provision in Relation to the Grant of Bail inI Specified Circu nstances" and "An Act to make Interim Provision Extending the Powers of

AlTest and De ntion under Sections 50B and 50F of the Constabulary Force Act" are

gove111ed by S tion 50 of the Constitution and therefore require a two-thirds Inajority vote

for passage in oth Houses of Parlial11ent. The Conunittee Chainnan further infoffi1ed your

C0111111ittee that the bipaliisan support required for passage of these two bills was given during

the Vale Royal alks.

Your Comnlitt took the decision that they would consider the four (4) Bills which proposed

pennanent al1le dlnents to the relevant law before considering the two (2) interinl Bills which

both contain su lset clauses such that the provisions expire after a period of one (1) year. The

two (2) interin Bills relate to the Bail Act and the Constabulary Force Act. The Parole

A111endnlent B 11, the Fireanl1s Anlendillent Bill and the Offences Against the Person

Nl1endnlent B'll respectively, deal prilllarily with issues relating to sentencing, The Bail

Amendnlent Bi I seeks to anlend the Bail Act to provide that in relation to certain specified

offences the 01 us is placed on the defendant to satisfy the Court that bail should be granted

and also to COl fer upon the Director of Public Prosecutions a right of appeal where b.ail is

granted by the ourt. The two (2) interinl Bills relate to amendluents govelned by Section 50

of the Constitu ion which provides for the passage of Special Acts of Parlialnent to deal with

provisions that 111ay be inconsistent with the fundamental rights and freedoms guaranteed by

sections 13 to 6 of the Constitution.

Your COl11mi tee in considering the Bills revie\ved similar legislation from other

C0111111011\Vealt countries which it :felt would' assist in its deliberations. The presentations

made by the v rious groups and individuals also greatly assisted your Comlnittee in aniving

at its conclusio lS.

Your C0111mitt e has the honour to present its findings and reconlnlendations on the Bills.
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2. FINDINGS AND RECOl\1l\1ENDATIONS

2.1 Au Act Further to Amend the Fireanns Act

Your C0111Inittee recognizes that the proposed all1endrnent would be the second aIl1endlnent to

the Firea1111S Act that would have been taken to Parlianlent in the current legislative session

and therefore it was described as An Act Further to Amend the Fireal111s Act. The earlier

mnendillent dealt 'with issues relating to fireanl1 hcensing aITange111ents.

Clause 1

Clause 1 cites the Sh011 title and the construction of the Bill.

Your COlnnlittee recommends this provision.

Clause 2

This Clause seeks to aIllend Section 4 of the principal Act in paragraphs (a)(ii), (b)(ii) and (c)

(ii), of subsection (2) which deals with the penalties attached to the illegal ilTIportation and

exportation of fireanl1s or a1111TIUnition. The anlendl11ent is an insertion inl111ediately after the

,vord «life", in each case, of the \\lords "or such other term, being not less than fifteen

years, as the Court considers appropriate'~.

The proposed provisions woulef read at paragraphs (a)(ii), (b)(ii) and (c)(ii) in subsection (2)

of Section 4:

"on conviction before a Circuit Court to imprisonlnent for life or such other

ternl, being not less til an fifteen years, as the COUI4 t considers appropriate ,,\'ith or

with out hard labou r;"
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Clause 3

This Clause se ks to aUlend paragraphs (a) (ii) and (b) (ii) of subsection (2) of Secbon 9 of the

Principal Act hich deals with the penalties attached to the illegal n1aTIufacture or dealing in

illegal fireaITIl or anl111unition as well as prohibited weapons. The amendUlent is an insertion

inl111ediately a ter the word «life", in each case of the words "or such other term, being not

less than fifte n years, as the Court considers appropriate".

the proposed rovision would be siluilar to that of Clause 2.

Clause 4

Clause 4 of th Bill seeks to alllend paragraphs (a) (ii) of Subsection (7) of Section 10 of the

Principal Act. Section 10 provides for the purchase, acquisition, sale or transfer of restricted

weapons. The 111endnlent would require inseliing illlnlediately after the word "life" the words

"or such ot ternl, being not less than fifteen years, as the Court considers

appropriate"-

The proposed rovision would be silnilar to that of Clause 2.

Clause 5

Clause 5 prop ses an atuendnlent to paragraphs (a)(ii), (b)(ii) and (c)(ii) of subsection (4) of

Section 20 0 . the Principal Act which set out the penalties for the offences described in

Section 20. ection 20 deals \\lith the offence of possession of prohibited or restricted

weapons. Th alllendnlent would require inserting illl111ediately after the word "life" the

h otbe.· tenn, being not less thall fifteen years, as the Court considers

appropriate"

The proposed rovision would be sillliJar to that of Clause 2.
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Clause 6

Clause 6 proposes aillendnlent to Section 24 (b) of the Principal Act. Section 24 deals with

the possession of fireanl1 or anl111Unibon \\lith the intent to endanger life or cause serious

injury to person or propeliy. The amend111ent is an insertion inlmediately after the word "life"

of the words "or such other ternl, being not less than fifteen years, as the Court considers

appropriate".

The proposed provision \vould be sill1ilar to that of Clause 2.

Clause 7

Clause 7 of the Bill proposes anlendnlent to subsection 3(b) of Section 25 of the Principal

Act. This Section provides for the offence of 111aking or attempting to ll1ake use of fireanl1s or

i1111tatio11 fireanl1s vvith the intent to cOlnll1it a felony or to resist or prevent the lawful

apprehension or detention of the accused or SOll1e other person. The alnendment is an

insertion inl111ediately after the word "life" the words "or such other ternl, being not less

than fifteen years, as the Court considers appropriate'~.

The proposed provision would be sinlilar to that of Clause 2.

The amendnlents in Clauses 2 through 7 of the Bill were sinlilar and evoked vibrant

discussion fr0111 persons lnaking SUbll1issions as well as the luelnbers of your C0111111ittec.

Several groups and individuals expressed the vie\v that the mnendnlents had the effect of

ren10ving the discretion of the judiciary in sentencing 111atters. Many felt that such a step

would preclude ajudge fro111 handing do\vn sentences based on each case's own unique set of

circumstances. S0111e Opposition 111elllbers of your C0111mittee shared this concern and

questioned whether these an1endnlents \vould be likely to withstand legal challenge.

The Chainllan renlinded your C0I11ll1ittee that a preVIOUS Parliml1ent had amended the

Offences Against the Person Act to include provisions silnilar to those contenlplated in this

Bill.H<.:nvever, one Opposition member pointed out that in that instance those provisions had
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1 been subject t Privy Council reVIew and although initially had the support of the Privy

Council, the r dings were eventually reversed. As such, the Melnber cautioned your

C01l1111ittee to b guided by those rulings. The Chainllan also reminded your Conl1nittee that

the amendment incorporating illandatory InininlUl11 sentences were being imposed solely in

relation to affet. ces that were already subject to life inlprisonment. The Chief Parlianlentary

Counsel pointe out also that the atnendnlents were being lnade not according to the type of

offence but rath r according to the gravity of the offence.

Some groups ubnlitted to your C0111111ittee that 111atters involving sentencing were, the

purview of the udiciary and not the Legislature and as such the aIllendtnents proposed in this

Bill ran contrar ' to the principle of separation of powers. One group expressed the view that

nlandatory sent nces offended the Constitution as well as international hUlnan rights law and

questioned wh her there was data that indicated that fifteen (15) year sentences would have

the effect of re ucing the crin1e level.

Opposition l1ler lbers raised concen1S over the disproportionality of the 111al1datory ll1inin1um

sentences as a tached to certain offences. They cited as examples the attachl11ent of a

mandatory 111in 111Ul11 sentence of fifteen (15) years to offences involving restricted weapons

such as those d signed to discharge a noxious liquid or gas. They also cited "the exanlple of a

lHan who uses Inachete to chop another versus one who ll1erely intends to endanger a ll1an's

life. They POil ted out that in the first instance a person would be subject to a life sentence

and eligible for parole after seven years~ while in the second instance a person would receive a

111ininlt1l11 sent nee of fifteen (15) years. Opposition ll1elnbers argued that such 111atters

should be subj t to the discretion of. the Judge rather than that discretion being exercised by

the ProsecutiOl in deciding the COllli in which to prosecute and therefore ultill1ately the

sentence that v~ uld apply. Another Opposition 111ell1ber suggested based on his colleagues'

concern, that a rovision, such as in the Trinidad and Tobago legislation regarding sentences

for life and sen ences for the rest of the natura/life, could be considered for the amendn1ents

to the legislatio 1. I-Ie l11ade the point that in the sentence for life, parole could be applied for

after serving a out seven years of the sentence but in the sentence for natural life a proviso

could be placed which would stipulate the time within which parole could be applied for.

9
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The Solicitor General advised your COlll111ittee that concenlS raised by the Opposition

lnembers about the violation of the separation of powers doctrine were not implicated by the

cited eXaInples since the exan1ples dealt with the issue of propoliionality of sentences to

offences and not with the legality of the Legislature prescribing mininlU111 sentences. He

further opined that 110 finn autholity existed which stipulated that in prescribing 111ininlUlTI

sentences the Legislature would be breaching the separation of powers doctrine.

One Opposition ll1elnber was concenled about the constitutionality of the Calili ilnposing the

l11ininlull1 sentence of fifteen years in every CirCU111stance which could constitute a fireanTI

offence, given the range of circtlll1stances that constituted such offences. The 111enlber

suggested that SOlne vestigial discretion be provided to the Court to allow it to depart fro111 the

fifteen year ll1ininlunl sentence \vhere there \vere extenuating CirCUlTIstances.

Given the range of opposing vie"Ys ou Clauses 2 through 7 your Committee 'was unable

to arrive at a consensus recolnlnendatioll on these Clauses and therefore asks that the

ParHaUIent give consideration to the suggestions nlade during their deliberations in

informing their decision on this Bill.

2.2 An Act to Amend the Offences Against the Person Act

Clause 1

This Clause cites the short title and construction of the Bill.

Your Conuuittee recommends this provision,

Clause 2

This Clause seeks to aIl1end Section 20 of the Principal Act. Paliicularly, it provides that

those offences under Section 20 \vhich involve the use of a fireall11 'will be subject to a

mandatory 111inin1u1l1 sentence of fifteen years upon conviction. The new Section 20 would

accordingly read as folIov,rs:

10
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(1)

(2)

ubject to subsection (2), whosoever shall unlawfuIIJl and maliciously, by

ny means whatsoever, wound, or cause any grievous bodily harm to any

erson, or shoot at any person, or, by drawing a trigger, or in any other

lanner attempt to discbargeany kind of loaded arms at any person, ,I\'ith

ntent in any of the cases aforesaid, to maim, disfigure or disable any

erson, or to do some other grievous bodily harm to any person, or with

utent to resist or prevent the lawful apprehension or detainer" of any

erSOll, shall be guilty of felony, and, being convicted thereof, shall be

iable, to be imprisoned for life with or without hard labour.

person ,,,Tho is convicted before a Circuit Court of-

(a) shooting ,~rith intent to do grievous bodily harm or with intent

to resist or prevent the lawful apprehension or detainer of any

person; or

(b) ,,,ounding with intent, with the use of a firearm,

hall be liable to imprisonnlent for life, or such otller term, not being less

han fifteen years, as the Court considers appropriate.

(3) n this section, "fireann" has the meaning assigned to it by section 2 of the

irearms Act. "

During the deli erations on this Bill, issues regarding l11andatory mini111UlTI sentences similar

to those raised .11 relation to An Act FUIiher to. Al11end the Fireanl1s Act v,Iere again discussed.

Jamaicans for ustice raised an additional point that ll1andatory Inininlunl sentences lead to

further burdens on the prison systenl by increasing the period of incarceration as well as the

prison populati n.

Your Conlmit ee again held divergent views Oil this provision and did not reach a

consensus rec Inmendation. Your COlumittee therefore advises that ParlhHl1en t

consider the iews expressed in the deliberations to inform their decision on this

provision.
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3.3 All Act To Amend The Parole Act

Clause 1

This Clause refers to the title and construction of the Bill.

Your Committee recolllmellds this Clause.

Clause 2

This clause seeks to aIllend Section 6 of the Principal Act which deals generally with the

period of tiIlle that an iIIDlate HUlst serve before being eligible for parole. In particular, the

proposed aIllendl11ent targets those illl11ates who have been sentenced to life inlpris01l111ent or

tbose for WhOll1 a sentence of death has been C0111Dluted to life iluprisoilll1ent. CUlTently,

eligibility for parole for such innlates occurs after the inmate has served seven (7) years.

This Bill therefore seeks to extend the period of incarceration before eligibility for parole to

tcn (10) years where an ilunate is serving a sentence of life impriso11111ent, or a sentence of

fifteen years or 111ore, in relation to specified offences under the Fireanlls Act or certain

offences under Section 20 of the Offences Against the Person Act

The amended section 6 of the Act would therefore read from subsection (4) as follows:

(4) Subject to subsections (4A) and (5), an inmate-

(3) who has been sentenced to irnprisOlllUent for life; or

(b) in respect of whom -

(i) a sentence of death has been comllluted to life imprisonment; and

(ii) no period has been specified pursuant to section SA,

Shall be eligible for parole after baving served a period of not less tban seven years.

(4A) Sub.ject to subsection (5), an inmate who has been sentenced to

ilnp.-ison nlent for life, or for a period of fifteen years or nlore, for-

12
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( ) any offence under section 4, 9, 10 (7) (a), 20 (4), 24 or 25 of. the

irearnls Act; or

any of the following offences referred to in section 20 (2) of the

ffences Against the PerSOll Act, namely-

( ) shooting with intent to cause grievous bodily harm or with intent to

resist or prevent the Ia,"fuI apprehension or detainer of any

perSOll; or

( i) wounding with intent, with use of a firearm,

onllnitted after the corning into operation of this Act, shall be eligible for

arole after having served a period of not less than ten years."

COnCeI11S were raised by several groups and individuals regarding the ren10val of the

discretion of t e judiciary in applying a set period of incarceration before eligibility for

parole, in rela ion to the offences specified. One group asserted that in so doing the

Legislature was intitnating a lack of confidence in the judiciary as well as dinlinishing the role

of the Parole Bard. The question was also raised as to whether there was data to support an

illlplicit aSSUlll tio11 that parolees were recidivists or that the proposed changes were likely to

reduce the inci ence of crinle. SOll1e groups asserted that the proposed anlendnlents were

likely to increa e the nUlnbers of prisoners incarcerated and thereby burden an already over

stretched priso 1 systelTI, retard tbe rehabilitation of i11Il1ates, and increase the period of

incarceration fI r those wrongly convicted.

The Oppositiol 1\1e1l1bers of your C0l11111ittee argued strongly that a way should be found to

repose S0l11e C Tfidence in the Judge and to C0I11111Unicate to them the society's desire to have

harsher penalti s in appropriate cases. One Opposition DlelTIber suggested that both the seven

(7) year period in the CUITent Act and the ten (10) year period that was proposed should be

discarded and leplaced with one period of sentencing, such that a person sentenced to prison

should spend c: t least seventy-five (75) percent of the til11e before an application could be

made for parol .

The Solicitor eneral cautioned your C01111nittee that it appeared to be arguing in a context

that contempla ed that in Inaking a decision on the IninimUln sentence or the death penalty,

13



the Judge was the final arbiter and an individual would be left without relnedy. He relninded

your C0111mittee that the Founding Fathers in drafting the Constitution had provided for the

1\1crc)' Committee and that this should therefore be considered in the deliberations of your

Comll1ittee. He furtber stated that if the l\1ercy C0111111ittee felt that a particular sentence was

undu ly harsh or oppressive, it had the duty, jurisdiction and prerogative to so reduce the

rigours or harsh11ess of the sentence. One Opposition 111erober agreed with the statenlents of

tbe Solicitor General but cautioned that be did not \\'ant a situation where the Bill was passed

and challenged by individuals or groups.

The Director of Public Prosecutions sought to assure your COll1luittee that her Office would

ensure a prosecLltorial procedure in the inter~st of justice. She infoTI11ed your COl1lll1ittee that

sbe would be establishing a protocol with the Police and that the detennination of the DPP in

which (0 prosecute a l11atter ""auld be based all the nlerits of each paIiicular case and the

relevant law. One Opposition nlember asked if she would be prepared to C0111111it her

assurance to \vriting vv'hich she stated she would be willing to do. She rel11inded your

C0I111l1iUee that the proseclltors in her depalil11ent Vlere duty bound to take a global view of

the interest of justice which elllbraced both the lights of the accused as well as the rights of

the witnesses.

Your Conunittee failed to reach consensus on Clause 2 and recommends that Parliament

consider all suggestions made on this Clause.

3.4 An Act to Amend tbe Bail Ac.t

Clause 1

This Clause deals with the short title and construction of the Bill.

Your Comnlittee reconlnlends this Clause.

14
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Clause 2

This Clause see"s to 111ake anlendlllents to Section 3 of the Principal Act. The proposed

amendli1ents pro !ide that in relation to celiain offences the onus is placed on the defendant to

satisfy the COli that bail should be granted. The Bill an1ends section 3 of the Act by

inserting a new ubsection (4A) \vhiGh reads:

"Bail shall be granted to a defendant in relation to an offence specified in the

Second chedule, only if the defendant satisfies the Court that bail should be

granted"

The Second Sc edule referred to in this new subsection is itself a new provision which lists

the categories 0 offences to which the special' bail provision of Clause 2 would apply. These

include 111urder, perveJiing the course of justice, as well as certain offences under several Acts

including the T -eason Felony Act, the J\1alicious Injuries to Property Act, the Fireanl1s Act,

the Offences gainst the Person Act, the Dangerous Drugs Act, the Trafficking in Persons

Act, and the Clild Care and Protection Act.

Several groups and individuals who n1ade presentations to your C0111111ittee raised concenlS

about this pro isi~l1. They argued that reversing the onus presently on the Prosecution to

show why the efendant is unsuitable for bail and placing it instead on the Defendant to show

why bail shaul be granted, would offend the principle of presUlnption of ilu10cence and place

an onerous bur en on the Defendant.

One Oppositio 1 ll1enlber suggested that criteria should be established in the legislation for tbe

Judge to cons der in detennining \",bether or not he is satisfied by the Defendant thal bail

should be gral ted. He cited a judgtllent handed down by Justice Sykes in Phillip Stevens vs

the DPP (Clai n No. HCV05020 of 2006) adopting the criteria which have elnerged [ron1 the

jurisprudence f the European Court of Justice. Hovvever, the Chairman of your COlnmittee

reminded mel bers that criteria were already set out in the Principal Act and that this clause

was sin1ply s1 ifting the burden fr0111 the Prosecution to show that bail should not be granted

and placing it 11 the Defendant to advocate for bail.

15



,-
:::J

!

You r COlllluittee reconunends that the reported suggestion be considered.

Clause 3

Clause 3 of the Bill proposes to anlend section lOaf the Principal Act. Section 10 provides

for a Defendant's right of appeal \'vhere the COUIi has refused to grant bail. The proposed

an.lendll1ent is a ne,,' provision which inlparts to the Prosecution a general right of appeal

where the Defendant has been granted bail and sets out the Inaruler in which that .appeal

should be pursued. The previous section \vouid be renumbered subsection (1) and new

provisions subsections (2) to (6) '''auld be added. The new subsections would read-

"(2) '''here bail is granted to a defendant by a Court pursuant to this Act, the

Director of Public Prosecutions Inay, in the manner set out in subsection (3),

appeal to a Judge of tbe Court of Appeal in Chambers in respect of the

decision.

(3) '''here the Director of Public Prosecutions intends to appeal a decision to

grant bail to a defendant, tbe Director of Public Prosecutions shaH-

(a) at the conclusion of the proceedings in which the decision was

cOlllmuuicated and before the release fronl custody of the

defendant, give oral notice to the Court of that intention; and

(b) give to the Court and the defendant, within twenty-four hours

after the conclusion of tbe proceeding referred to in paragraph

(a), a written notice of the appeal, setting out the reasons

tberefor.

(4) Subject to subsection (5), upon the receipt of tbe oral notice referred to in

subsection (3)(a), the Court shall renland the defendant in custody until

the appeal is deternlined.

(5) '''here the Director of Public Prosecutions fails to file a written notice of

appeal in accordalJce with subsection (3)(b), the order for the grant of bail

shall take inunediate effect.

(6) The hearing of an appeal under this section shall be conlmenced within

seventy-two hours (excluding Saturdays, -Sundays and days declared to be

16
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ublic General Holidays under section 2 of the Holidays (Public General)

ct) after oral notice is given under subsection (3)(a)."

These propose aUlend111ents generated vibrant discussions in your Committee. One group,

Janlaicans for. ustice, had 110 policy objection to a general right of appeal being granted to the

Prosecution in ail l11atters. However, they highlighted their concern that such a general right

of appeal has t e potential to cause serious adlninistrabve burdens on the legal systenl and put

the Defendant to greater expense where their att0111eys 111USt respond to such appeals. They

were also cono 111ed that the hearing of the appeal could potentially last for an indefinite time

notwithstandin that it had oOlnnlenced within seventy-t\·vo hours of giving oral notice,' and

that in such c; ses the Defendant's liberty \vould be cUliailed indefinitely. One Opposition

Menlber supp rted this view and suggested that the an1endn1ent be revised to provide for the

conclusion of 1e appeal healing within a specified tilne and also that consequences be set out

in instances wI ere the hearing did not take place.

The Solicitor eneral counselled the C0111111ittee that the proposed amendnlent sufficiently

addressed the oneenl raised by tbe Opposition Inenlber. Particularly, he advised that if the

appeal did not COll1nlence within seventy-t\-VO hours, the Defendant would be given bail. He

added that at t at point there would be no statutory basis on which to hold the Defendant and

therefore the efendant would have an action for false irnprisonnlent if he were held beyond

the seventy-tvI' (/2) hours. The Opposition l11el11ber opined that the atnendnlents as drafted

did not clearl support the Solicitor General's C0111111ents and suggested that the amendment

be revised to tate clearly the consequences that would arise where the tilue period for the

C0111111enCenlei t of the appeal hearin~ "vas not n1et. Both Inen agreed that the right to libcl1y

should not be 1 ft in a scenario '~lhich Inay be unclear.

"{our COlllmi t ee held a lengthy discussion on subsections (5) and (6) of this proposed

amendnlent at d finally decided that the words "or such longer period as the Court l11€1y

grant" shoul be added after the words "shall be conlmenced within seventy-two (72)

hours" in the roposed section 10(6).

Your COlluni tee recomlnends this suggestion.

17
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\.our COlnlnittee also discussed at length the practicality of requiring the Director of Public

Prosecutions to give oral notice of the appeal of bail. The point was l11ade that in S0t11e

instances depending on where the matter \VaS being heard, the DPP is 110t present and it is the

Clerk of Court th~at proseclltes the l1latter. Consequently, the till1e given for providing notice

may nm out before the DPP is ever aware of the need to give notice of appeal of grant of bail.

After 11luch deliberation, the C0I1]111ittee Chainnan suggested that an amendnlent be done to

Clause 3(3)(a) to indicate that either the DPP or the Clerk of Court could give the requisite

oral notice. The Chief Parliamentary Counsel suggested that reference could be made to the

44Prosecution" so that the Prosecution could give oral notice.

You r COl1ullittee recolumends this suggestion.

YaUf C01l1111i ttee was assured by the Office of the Director of Public Prosecutions that in the

interest of ensuring the Appellant's access to his constitutional right to libeliy as soon as

possible her Office would ensure that their obligations were fulfilled by the end of twenty

four hours. She infonned your C0111111ittee that she intended to have her Officers use a

standard form to 111onitor all their cases so that they would have a good idea of those issues

that they would appeal. However, she \\'as concerned that the hearing date of the appeal was

the purvie\." of the Registry of the Court of Appeal and therefore neither the Prosecution nor

Defense would have control over whether the seventy-two (72) hour deadline 'was n1et. The

DPP then suggested that S0111e provision be 111ade such that the Registry of the Court was also

c0I11pelled to deal with the Appeal within the proposed prescribed time. Your COIDl11ittee

Chair supported this point.

Your COl1lInittec recoIllmends that such a provision be made.

Clause 4

This Clause amends Section 17 of the Principal. Act to reflect the fact that an additional

Scheclu1e is being inserted at the end of the Act.

Your COIllmittee recorunlends this provision.

18
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Clause 5

This Clause at ends the Act by inserting a Second Schedule comprising a list of offences

under several ifferent Acts to \",hich the sp~cial provision for the grant of bail will apply.

One Oppositio 111e111ber of your COllUl1ittee queried the critelia that were used to develop the

list of offences that ,,'ere set out in the Second Schedule. He suggested that the focus of the

offences . Second Schedule should be those that involved guns, other gun related

offences and 11urder. Your C01111uittee Chair explained that some of the offences were

included base on those cril11es that were related to the guns for drugs trade.

Your Comllli tee recomlnends that Parliament consider this suggestion.

3.5 All A t to l\1ake Interim Provision in Relation to the Grant of Bail in S ecified

CirCll stances

Clause 1

This Clause c tes the short title of the Bi11.

Your Comm ttt:e recommends this Clause.

Clause 2

This Clause ets out the duration Qf the period of enforcelnent of the provisions of this Bill as

one year.

Your Conll ittee recomnlends this Clause.

19



Clause 3

This Clause proposes that for as long as the provisions are in effect, the Bail Act should be

read to include the inseliion of a new section 3A. This proposed new section would focus on

bail in relation to serious offences. The proposed section would read as follows: --

"3A.- (1) A persoll who is cbarged with-

(a) any offence specified in paragraphs 1 to 6 of the Second Schedule;

or

(b) any offence specified in paragraphs 7 to 11 of the Second Schedule

and has on a previous occasion been convicted of an offence

specified in the Second Schedule,

shall be entitled to be granted bail only if a period of sixty days,

cOlnnlencing on the date on which the person is first charged with that

offence, has elapsed and the person satisfies the Court that bail should be

granted.

(2) A person who is charged with any offence specified in paragraphs 7

to 11 of the Second Schedule and who has not, on a previous occasion, been

cOllvicted of any offence specified in the Second Schedule, shall be entitled

to be granted bail only if that person satisfies the Court that bail should be

granted.

(3) In any case f~Uing within subsection (1), upon the expiration of the

sixty day period nlentioned in that subsection, the procedure set out in

section 22 shall apply in respect of that person."

This Clause drew many C01111nents fro111 stakeholders who presented to your C01111nittee and

lengthy discussions were held on the proposed aIllendnlents.' ArgU111ents were 111ade that the

removal 0 r the eh gibility for bai1 for a period of sixty days was unconstitutiona1. S0111e 111ade

the point that to do so was inconsistent \\'ith the individual's right to libeliy under sections 13

and 15 of the Constitution. Further argU111ents were put forward that in so altering the
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Constitution, t le prOVISIons ,voldd attract the restrictions laid out in Section 49 of the

Constitution 31 d therefore could not be enacted in the manner contenlplated hereunder. .

Several assert d that the interim provIsions were punitive and incOIllpatible with the

Prosecution's urden of proof and the principle of presullJption of innocence. Attorneys who

made present ions to the COlll111ittee revealed that their experiences indicated that Judges

uaifonl1l)' den' bail for serious crimes and therefore there was no need to interfere with

judicial discr i011 in the granting of bail. Others made the' point that In removing the

possibility of ail for sixty days, the interill1 provisions did not allow for consideration of

social, econon ic and other factors.

During the de iberations, your COl1ll1littee leanlt that the proposal of a sixty day period arose

out of the Vat Royal Talks between the Govenl111ent and the Opposition. Your C0l11111ittec

Chainllan adv' sed lnenlbers that a sillliJar provision was also found in sinlilar legislation from

Trinidad and Tobago. However, one Opposition menlber argued against the nlandatory

removal of b il for sixty days with no provision for extenuating CirCUll1stances and assclicd

that it would be administratively ilupossible since 1110re burden would be placed on thc

already over- xtended lock-up systcnl. He suggested that there should be established

guidelines iss ed by the Chief Justice to the Judges and Magistrates which would set out

clearly the p licies of the i\1inistry of National Security in respect of bail. I-Je further

suggested tba ,,,here such guidelines were not followed there should be an intenlal review
~~ ~

mechanism to ensure unifol1nity in the approach to bail matters.

Another Opp sition nlelnber suggested that the legislation should aiul to ensure that those

against whon there ,vas no evidence as yvell. as those who were reasonably entitled to bail,

even in light f SOl1le evidence against tbell1~ were taken to Court in a short period of time to

deal with the uestiol1 of bail. He fllIiher suggested that ifbail was denied at that tinlc then it

should not be considered again before the end of a sixty day period.

One of the pposition ll1embers expressed some confusion about the procedure that would

follo,,, after le expiration of the sixty (GO) day period as set out by the proposed Clause 3

subsection ( in relation to Section 22 of the Principal Act. He pointed out that the
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provisions proposed dealt with persons yvho had been charged while Section 22 deals with

persons \vho have been arrested or detained but not charged. The Chief Parliamentary

Counsel sought t.o assist by suggesting that the words "'with such modification as may be

appropriate or as Inay be necessary" be inserted after the words "section 22".

Your COlnlllittee recommends that Parliarnent consider this suggestion.

3.6 An Act to l\1ake Interim Provision Extending the Powers of Arrest and Detention

under Sections SOB and SOF of tbe Constabulary Force Act

Clause 1

This Clause cites the ShOli title of the Bill.

Your Conunittee reconlmends this Clause.

Clause 2

This Clause sets out the duration of the period of enforcement of the provisions of this Bill as

one·year.

Your COlnmittee recomlnends this Clause.

Clause 3

This Clause sets out interin1 provIsIons 111 respect of Sections SOB and SOF of the

Constabulary Force Act for the extension of the powers of an·est and detention. Section SOB

in particular, sets out special pO\\fers of the C0111ll1issioner of Police to establish cordons and

impose curfe\,vs where it is necessary to' do so for the prevention or detection of crime.

Section SOF provides for the atTest or detention of persons within a particular locality) for up

to h;vcnty-four (24) hours where the locality is subject to the establislunent of a cordon or
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curfevv by the ecurity Forces under Section SOB. The interiul provisions set out in Clause 3

further provide' for:

(1) the anest or detention of persons ou.tside of the locality who Jllay be

involved in the C0111Il1issiol1 of a criIl1inal offence within the locality;

(2) the extension of the t\venty-four (24) hour period that a person can be

rel11anded in custody up to seventy-tvvo (72) hours.

The interinl ptovisions were b0111e out of the view that it was desirable for the protection of

the rights of 0 hers and in the public interest to introduce I110re stringent conditions regarding

the atTest and detention of persons under the existing special powers given by Sections 50B

and 50F of th Constabulary Force Act. The new provisions therefore build on the existing

special powe s already provided by Part rIA of the Act. For exaluple, the powers

contemplated nder Sections SOB and 50F are extended to a Divisional C0111111ander under the

ne\v interjnl p ·ovisions as ,veIl as to a 111el11ber of the Force, not below the rank of Assistant

COI1lInissione- as cunently exists in the Principal Act. The provisions also outline the criteria

that a Justice. f the Peace IDust consider in detennining whether there are reasonable grounds

for the arrest f a person outside of the locality, in relation to a crinle that is, has been or is

about to be c mn1itted within the locality.

Some of the presenters before your C0111111ittee felt that the provisions were imparting to

police officer the responsibility of 111aking judicial decisions for which they were not trained

and could no be held accountable for on appeal. The concen1 regarding training was also

expressed in relation to Justices of the Peace who would be tasked with 111aking

detenninati01s as to the reasonab.1e grounds for arrest or detention under the particular

conditions. here were also concerns that the type of criminal offence that would subject a

person to aIT st and detention under the specified conditions were 110t elucidated and therefore

a person COlI d be alTested or detained under the proposed conditions for offences such as

"smoking a s liff' or "not having car papers".

Several expr ssed COHeenl that the extension of the power to aITest and detain persons outside

of the localit subject to the cordon or curfe,v \'laS not qualified by any distance and suggested

that such po\,'er should extend only as far as a 111ile outside of the locality. Further assertions
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\"ere also lllade that the provisions served generally to lilllit habeas corpus rights and increase

the potential for arbitrariness and abuse of power, ConcenlS were also raised about the

indicators that \voldd 111easure the effectiveness of the proposed legislation.

4. CONCLUSION

Your C0111l1littee is genuinely conce111ed about the level of crilue plaguing the country and

instilling fear in the entire population. While S011le 111enlbers were concenled about the

restrictions set out in these Bills, other menlbers highlighted the plight of those who have

suffered at the hands of perpetrators of crime, Al1mel11bers share the view that there is a need

to pro111ulgate legislation that will stem the scourge of erilne. Indeed, SOlne of your

COll1111ittee 111ell1bers continuously pointed out the ill1portance of ensuring that as 111uch as

possible legislation crafted should be able to \vithstand any challenge in a Court of lav,'. Your

C0111111ittee therefore requests tbat the ParIial11ent give consideration to all suggestions that

\vould inlprove these Bills.
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Appendix 1J

I-

A BILL

ENTITLED

AN ACT to Amend the Bail Act.

Sccpnd .

Schedule'.

AIllI.':Hlmcnt
of st.ctinl1 :3
or princljJ,d

Act.

Sbort 1i tiC'

and con
struction.

]
(

1. lis Act may be cited as the Bail (Amendment) Act, 2008,
and hall be read andconstIued as one with the Bail Act
(here nafter referred to as the principal Act) and all amendments

there o.

BE T ENACTED by the Queen's Most Excellent Majesty, by and
with he advice and consent of the Senate and House of
Repre entatives of Jamaica, and by the authority of the same, as

follo'v' :-

"', 2. Section 3 of the principal Act is amended by inserting next
'''after subsection (4) the fol1ovv'ing as subsection (4A}-

" (4A) Bail shall be granted to a defendant in relation to an
offence specified in the Second Schedule, only if the
defendant satisfies the Court that bail should be granted.".



/\ mcndmcllt
(If section I ()
of rnncipal
Act.

3. Section 10 of the principal/\ct is atncnded by

(3) renul11bering the section as subsection (1); and

(b) inserting next after subsection (1), as renumbered, the
follov.ring as subsections (2) to (6)-

" (2) \Vhere bail is granted to a defendant by
a C.ouI1 pursuant to this Act~ the Director of Public
Prosecutions n1ay. in the lnanner set out in subsection
(3), appeal to a Judge of the Court of Appeal in
Chanlbers in respect of the decision.

(3) \\There the Director of Public Prosecutions
intends to appeal a decision to grant bail to a
defendant, the Director ofPublic Prosecutions shall-

(a) at the conclusion ofthe proceedings in
\vhich the decision was communicated
and before the release from custody of
the defendant, give oral notice to the Court
oftl1at intention; and

(b) give to the Court and the defendant,
,vitllin twenty-four hours after the
conclusion ofthe proceedings referred to
in paragraph (a), a written notice of the
appeaL setting out the reasons therefor.

e4) Subject to subsection (5), upon the receipt
ofthe oral notice refen"ed to in subsection (3)(a), the
Court shall ren1and the defendant in custody until the
appeal is detennined:

(5) \Vhere the Director ofPublic Prosecutions
fails to file p. written notice ofappeal in accordance
""ith subsection (3 )(b)~ the order for the grant ofbail
shall take lll1111ediate effect.

(6) The hearing of an appeal under this section
shall be COl11111enced within seventy-two hours
(excluding Saturdays, Sundays and days declared to
be Public General Holidays under section 2 of the
Holidays (Pubhc General)Act) after oral notice is given
under subsection (3)(a).".

),.
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Amendmcnt
or section 17
of principal
Act.

Insertion or
new Second
Schedule in
principal Ac/.

renulnbering the Schedule as the First ScheduJe~ and
~ .

inserting next after the First Schedule, as renulnbered, the
following as the Second Scbedule-

(a)

(b)

4. S ,ction 17 of the principal Act is anlended in subsection
(2)(b), b: deleting the \\lord "Schedule" and substituting therefor
the \:\'or S "First Schedule",

principal Act is alnended by-

i-
" SECOND SCHEDULE (Section 3)

Offences Requiring Special PrOl'isiOl1 /or the Grant 0/ Bail

1. Murder.

2. Any offence under section '1 3 or 4 of the Treason
Felony Act.

3. Any offence under section .3 of the 1\1aliciouS' Injuries
to Property Act (arson of a chvelling house).

4. Any offence under section 42A of the Larceny Act
:extortion ).

5, Any offence under the followi ng provisions of the
Firearms Act, name/y-

(a) secti on 4 (tIll portati on, exportation and tran

shipment of fireanll.s or anununition);

(b) section 9 (man LI facture or dealing in fireamls or
ammunition or prohibited weapons);

(c) section 10 (acquisition or disposal of fireanns or
ammunition or prohibited weapons);

(d) section 20 (possession of fireamls or ammunition,
restricted or prohibited weapons):

(e) section 24' (possession of fireann or ammunition
with intent to injure): or

(f) section 15 (use or possession of firearm or
imitation firearm in certain circumstances).

6. Any offence under the following provisions of the
Offences Against the Person Act, namcly-

(a) section 8 (conspiring or soliciting to commit
murder);
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(b) section 13 (adlllinisteling poison or wounding with
intent to murder):

(c) section 14 (destroying or dtUnaging building with
intent to III urdcr):

(d) section 15 (setting fire to ship, etc. with intent to
murder):

(e) section J 6 (attempting to administer poison, etc.
with intent to murder):

(0 section 17 (by other nH":Jm: attempting to commit
murder); or

(g) shooting or attempting to shoot or wound with
intent to do grievous bodily.' harm or with intent
to resist of prevent the )~Ivdul apprehension OT

detainer of any person: or wounding with intent,
using a fireallll under section 20.

7. Any offence under the following provisions of the
Dangerous Drugs Act, namely--

(a) section 3 (impOIi and export of raw opium and coca
leaves):

(b) section 5 (cultivation of opium or coca leaves);

(c) section (i (import or export of prepared opium);

(d) section 7 (manufacturing, selling, using, etc.
prepared opium):

(e) section 7A (import or expo11 of ganja);

(f) section 7B (cultivation, selling or dealing 1Il or
transpor1ing ganja);

(g) section 8 (import or export of cocaine, or other
applicable drug):

(h) section :8A (cultivating. selling or dealing in or
transpor1ing cocaine, or other applicable drug);

(i) section 9 (manufacture and sale of cocaine, or
other applicable dr'ug):

(j) section 11 (trade in manufacture of new drugs);
or

(1<) section 21 A (using the postal services for drugs).

8. Any offence under section 4 of the Trafficking in
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ffence under section 4 of the Trafficking i 11

cntion, Suppression and Punishment) Act.

9. Any 0 fence under section 10 of the Child Care and

Protection A t (trafficking of children).

10. Any offence under the fol1ov,"ing provisions of the

Offences Ag: inst the Person Act namcly-

(a) s ctian 44 (rape):

(b) s: ction 45, 47, 48 or 50 (procuring defilement of
g rl under eighteen: defilement of female, etc.;
c rnally knowing girl under twelve~ or above
t\ relve and under sixteen, respectively);

(c) s ction S3 (indecent assault. etc.):.

(d) s' ction 56 or 57 (forcible abduction or abduction

o girl under sixteen, respectively);

(e) s ction 58 (procuration);

(D s ction 59 (procuring defilement of women by
dreats or fraud, or administering drugs);

(g) s ction 60 (abduction of girl under eighteen with

iltent to have carnal knowledge);

(h) s ction 61 (unlawful detention with intent to have
c mal knowledge);

(i) s ctian 69 (child stealing); or

(j) s ctian 70 (kidnapping).

11. Perv iing the course af justice. ".
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~1EMORA.NDl1.M OF OBJECTS AND REASONS

A decision has been taken to amend the Bail Act in order to-

(3) provide in the case of specified offences for the onus to be on
the defendant to satisfy the Court that baiJ should be granted;

and

(b) confer upon the Director of Public Prosecutions, a right of appeal
in cases where bail is granted by a Court.

This Bill seeks to give effect to that decision and is a companion to other

proposed legislation aimed at reducing crime.

DOROTH'{ C. LIGHTBOURNE, Q.c.
Minister of Justice.
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SECTION 3 OF THE PRlNCLPAL ACT WHICH
IT IS PROPOSED TO Al\1END

SECTION 10 OF THE PRINCIPAL ACT WHICH
IT IS PROPOSED TO AMEND

defendant to whom section 9 applies may appeal to a Right or
hambers.

3.--{Q Subject to the provisions of this Act. every person who is charged
with an 0 ence shall be entitled to be granted bail by a Court, a Justice of
the Peace r a police officer, as the case may require.

A person who is charged with an offence shall not be held in
longer than twenty-four hours without the question of bail being

10.

Judge in

SECTION 17 OF THE PRlNCIPAL ACT WHICH
IT IS PROPOSED TO AMEND

17.-( ) This section applies where a person is granted bail in criminal
proceedin s on condition that he provides surety for the purpose of securing
his surrer cler to custody.

(2) In considering the suitability of a proposed surety referred to in

subsectio (1)-

(a) : regard shall be had to such factors as the Court thinks fit,

including-

(i) the surety's profession. occupation, trade or

business:

(ii) his character and his previous convictions, if any;

(iii) his proximity, whether of kinship, place of residence
or othen'l'.ise, to the person for whom he is to be a
surety: and

(b) the surety shall be required to make a declaration in the form set
Qut in the Schedule.
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A BILL

ENTITLED

~N ACT Further to Alnend the Fireanns Act.

[ ]

BE IT ENACTED by tile Queen's Most Excellent Majesty, by and

wit.h th "[ rtdvice and consent of the Senate and House of
Repn.'se ltatives of Jan1alca, and by the authority of the saIne, as

{(111o'''' S:

t. 11liis Act Inay be cited as the FireaI111S (Alnendment) (No.

2} /\(.'1. 008, and shall be :read and construed as one with the

rire~uln Act (hereinafter referred to as the principal Act) and all

clnlcl1rlm nts thereto.

2. S Gtion 4 of the principal Act is aillended in paragraphs
(aHii}. (l )(ii), and (c)(ii), of subsection (2) by inserting inunediate1y
aner r.he word "life", in each case, the \vords H ar such other ten11,
bein t'. (cit less than fifteen years. as the Court considers

apprnpri fe".

Short title

:Jl1d con
struction

An-.~··ndmcl1t

of s'~:.:tiol1 4
of rrincip<l1
Act.



Amendment
of sectIon ()
of principal
}\'ct.

Amendment
of section I (I

of principal

A~'.

Amendment
of section 10
of princIpal
Act.

Amendment
of section 24
of principal
Act.

Amendment
of section 25
of principal
Act.

2

3. Section 9 of the principal Act is mnended in paragraphs (a)(ii)
and (b)(ii) of subsection (2) by inserting immediately after the word
"life", in each case, the \Nords "or such other term, being not less
than fifteen years, as the Court considers appropriate".

4. Section 10 of the principal Act is amended in paragraph (a)(ii)
of subsection (7) by inserting irmllediately after the word "life" the
vvords "or such other tenn, being not less than fifteen years, as
the Court considers appropriate'~.

5. Section 20 of the principal Act is atnended in paragraphs
(a)(ii), (b)(ii) and (c)(ii) of subsection (4) by inserting immediately
after the \vord "life\ in each case~ the words "or such other tenn,
being not less than fifteen years, as the Court considers
appropriate".

6. Section 24 of the principal Act is an1ended in paragraph (b)
by inserting llnl11ediately after the word "life" the words "or such
other ten11 being not less than fifteen years, as the Court considers
appropriate".

7. Section 25 of the principal Act is amended in subsection
(3)(b) by inserting ll1illlediately after the word "life" the words "or
such other ternl, being not less than fifteen years, as the Court
considers appropriate".
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MEMORANDUM OF OBJECTS AND REASONS

A deci ion has been taken to amend the Fireamls Act in order to provide
for a min mum sentence of fifteen years for a person convicted before the

Circuit C urt of any of the following offences-

(a) contravention of restriction on importation. exportation and
transshipment of firearms and ammunition (section 4(2)(a)(ii),

(b)(ii) and (c)(ii));

(c) contravention of restrictions upon purchase, acquisition, sale or
transfer of a prohibited weapon on conviction before a Circuit

Court (section 1O(7)(a)(ii)):

(d) possession of frrearms and ammumtion (section 20(4)(a)(ii), (b)(ii)

and (c)(ii));

(b) contravention of restriction on manufacture and dealing In

I prohibited fireanns and ammunition (sectionl 0(7)(a)(ii»);

(e) possession of firearm or ammunition with intent to InJure

(section 24); and

TREVOR MAcMILLAN
~1inister of National Security.

(f) use and possession of firearm or imitation firearm ill cert.ain

specified circumstances (section 25).

This ill seeks to give effect to that decision, which is intended to

empbasi the serious nature of those offences, and is a companion to other

propose legislation aimed at reducing crime.
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ENTITLED

AN ACT to Make interim provision in relation
tothe gran t 0 f bail inspee i fi ed
circumstances.

As introduced by the Honourable Minister of Justice.
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SECTION 4 OF THE PRrNCLPAL ACT WmCH
i IT IS PROPOSED TO AMEND
!

4.--{ I) person shall not import into. export frma or tranship in Jamaica
anv fireaml r ammunition except under" and in accordance with the terms

~ I

of a Firearm lmport Pennit~ Fireann Export Pennit or Fireann Transhipment
Pennit, as t case may be.

!
(2) ~ery person who contravenes subsection (l) shall be guilty of

an offence a Id shall be liable-

II th;;)case0:[s::::cc:::~::;:: ~:~:r:h:~:::e:e::g:strate
to imprisonment with or without hard labour for a

term not exceeding two years;
I

(ii) on conviction before a Circuit Court to imprisonment
for life with or without hard labour;

on summary conviction before a Resident Magistrate
to a fine not exceeding one thousand dollars or to
imprisonment with or without hard labour for a tenn

not exceeding two years; or

(b)

(c)

9.-(1 )

(aJ

the case of an offence relating toa restricted weapon or to

r tricted anmlUnition-
I

I (i)

I
I
I (ii) on conviction before a Circuit Court to imprisonment
I for life v:ith or without hard labour;

lan~! other ease-

I (i) on summary conviction before a Resident Magistrate

I to a fine not exceeding four hundred dollars or to
I imprisonment with or without hard labour for a tenn
I .I not exceedmg twelve months; or
!

I (ii) on conviction before a Circuit Court to imprisonment

i for life with Or without hard labour.

ECTION 9 OF THE PRiNCIPAL ACT wmCH
I IT IS PROPOSED TO. AlYfEND

herson shall not manufacture or deal in-
I

fi ~arms or ammunition except under and in accordance with the
I. dns of a Firearm Manufacturer's Licence or a Fireann Dealer's

I
• I
qence; or

I

!
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(b) any prohibited weapon.

(2) Every person who contravenes subsection (I) shall be guilty of an
offence and shall be liable in the case of-

(a) an offence in relation to the manufacture of. or to dealing in,

prohibited weapons-

(i) on summary conviction before a Resident Magistrate
to imprisonment \.\'ith or without hard labour for a term
not exceeding five years: or

(li) on conviction before a Circuit Court to imprisonment
for life with or without hard labour: or

(b) an offence in relation to the manufacture of any firearm (other than
a prohibited weapon) or ammunition or to dealing in restricted

weapons or restricted ammunitiori-

(i) on summary conviction before a Resident Magistrate

to a fine not exceeding two thousand dollars or to
imprisonment with or without hard labour for a term not
exceeding five years; or

(li) on conviction before a Circuit Court to imprisonment
for life with or without hard labour;

SECTION 10 OF THE PRlNCIPAL ACT WHICH
IT IS PROPOSED TO AMEND

10.- (1) A person shall not purchase, acquire, sell or transfer any
prohibited weapon.

(7) Every person who contravenes this section shall be guilty of

an offence. and shaH be liable-

(a) in the case of the purchase, acquisition, sale or transfer of a

prohibited weapon-

(i) on summary conviction before a Resident Magistrate
to imprisonment with or without hard labour for a
term not exceeding five years; or

(li) on conviction before a Circuit Court to imprisonment
for life with or without hard labour;



IV

property shall, whether any injury to person or property has been caused or not,
be guilty of felony and shall be liable on conviction on indictment-

(a) before a Resident 1\t1agistrate to a fme not exceeding one thousand
dollars or to imprisonment with or without hard labour for a tenn not
exceeding five years; or

(b) before a Circuit Court to imprisonment for life with or without hard
labour.

SECTION 25 OF THE PRINCIPAL ACT wmCH
IT IS PROPOSED TO AMEND

25.-(1) Every person who makes or attempts to make any use whatever
of a fireann or imitation fireann with intent to commit or to aid the commission
of a felony or to resist or prevent the lawful apprehension or detention of
himself or some other person, shall be guilty of an offence against this

subsection.

(3) Any person guilty of an offence against subsection (l) or (2)

shall be liable on conviction on indictment-

(a) before a Resident Magistrate· to a fine not exceeding one
thousand dollars or to imprisonment with or without hard labour
for a tenn not exceeding five years; or

(b) before a Circuit Court to imprisonment for life with or without

hard labour,

and where any person cOImnits an offence against subsection (l) in respect
of the commission of a felony or the lawful apprehension or detention of
himself for any other offence committed by him, he shall be liable to the
penalty provided by this subsection in addition to any penalty to which he
may be sentenced for that felony or other offence.



A BILL

ENTITLED

AN ACT t Atnend the Offences Against tbe Person Act.

l

1. This A t Illay be cited as the Offences Against the Person
(Amendment IAct, 2008, and shall be read and construed as one
\Nith th.e Otl t1ces Against the Person Act (hereinafter referred to
as the prinei 11 Act) and all anlendn1ents thereto.

,.~ 2. Section 10 of the principal Act is Clrnended by-

(3) del lin~ the word "Whosoever" and substitutin,g therefor the
,vO' -Is Subject to subsection (2), 'Yvhosoever ':

(b) ren Inbering the section as subsection ( 1) ofsection 20; and

Short titk

and con
struction.

Amendment
of section 20
or principal
Act



DOROTHY C. LIGHTBOURNE, Q.c.
Minister of Justice.

..,

.J
I

IMEMORANDUM OF OBJECTS AND REASONS

A dccisi l has been taken to amend the Offences Against the Person
Act in orde Ito provide for a rnmimum custodial sentence of fifteen years for

a person c Il~icted before the Circuit COUli of any of the following offences

under secti i20 of the Act, namely- .

(a) sooting with intent to clo grievous bodily harm or with intent

t6 reSiS.t or prevent the lawful apprehension or detainer of any

rlerson; and

(b) ounding with intent, with use of a firearm.

the serious ature of those offences and IS a companion to other proposed

legislation imed at reducing crime

I
'I

I
I



ll_ ~JLJ_

A BILL

EN1ITLED

AN ACT to 1\1ake interim provisi.on extending
the powers of arrest and detention under
sections SOB and 50F of the Constabulary

Force Act.

As introduct:d by the Honourable Minister of National

Security.
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SECTION 10 OF THE PRINCIPAL ACT \VHICH

IT IS PROPOSED TO AMEND

20. \Vhosoever shall unlawfully and maliciously. by £ll1y means whatsoever,
wound, or calise any grievous bodily harm to any person. or shoot at any
person, or. b.y drawing a trigger. or in any other manner attempt to discharge
any kind of loaded a11115 at any person. with intent 1n any of the cases
aforesaid. to maim, disfigure or disable any person. or to do some other
grievous hodily harm to any person, or with intent to resist or prevent the
lawful apprehension or detainer of any person. shall be guilty of felony, and,
being convicted thereof, shall be liable. to be. imprisoned for life with or

without hard labour.
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A BILL

ENTITLED

AN ACT to Amend the Parole Act.

[ ]

Short title
and con
struction.

BE IT ~ A9TED by the Queen's Most Excellent Majesty, by and
with the1ladvice and consent of the Senate and House of
Represenf1tives of Jamaica, and by the authority of the same, as
follo\\'s:

1. TI1is ct ITIay be cited as the Parole (Amenchnent) Act, 2008,
and shal be read and construed as one \vith the Parole Act
(hereinaft

r

r referred to as the principal Act) and all amendments

thereto.

-:,: 2. Sect n 6 of the principal Act is arnel1ded~ Amendment
of section 6

(a) 111 subsection (4). by deleting the words "subsection (5)" of principal
Act.

,nd substituting therefor the \vords "subsections (4A) and

~5)"; and



I

;]

(b) by inserting next after subsection (4) the following as
subsection (4A)-

u (4A) Subject to subsection (5), an inmate who has
been sentenced to inlprisonment for life, or for a period
offifteen years or IDore, for-

(a) any offence under section 4, 9, 10 (7) (a),
20 (4), 24 or 25 of the Firearms Act; or

(b) any ofthe following offences referred to in
section 20(2) of the Offences Against the
Person Act, namely-

(i) shooting with intent to cause
grievous bodily hann or with
intent to resist or prevent the
la\vful apprehension or detainer

, 0 fany person; or
-l '

(ii) \vowlding with intent, witBu~
ofa firearm, 1\

comlllitted after the coming into operation
of this Act, shall be eligible for P¥ole after
having served a period ofnot less than ten
years.".
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jIMEMOR/\NDUM OF OBJECTSl\ND REASONS

A decisi .t~ has been taken to amend the Parole /\cl in order to provide that

persons wh+ have been sentenced 10 imprisonment 1'01' life. or for a period of
fifteen yead br more. for specified firearms offences shall not be eligible for

parole unti I t*er having sen'ed a period" f not less than len ye.ars of the sentence

This Bil1sel.eks to give effect to thaI decision. which is intended to emphasize
the serious njature of those offences. and is a companion to other proposed

legislation i~led at reducing crime. .,
! I TREVOR MACM1LLANII Minister "f National Security.
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I I SECTION 6 OF THE I'RIN.ClPAL ACT WIIICH
I I IT IS PROPOSED fO AlvfEND

6.-(] )1 kubject to the provisions of tbi~ section. every inmate serving a
sentence df

r
l1l0re than twelve. months shall be eligible for parole after having

served a pb -iod of one-third of such sentence or twel \'c months, whichever is

the greatc~. I

[ I
II

(4i Subject to subsection (5), an inmate
I

(a) I wbo has been sentenced to imprisonment for life; or

(b) in respect of whom-

(i) a sentence of c1ciJth has been commuted to life

imprisonment: and

(ij) no period bas been speci fied pursuant to section 5 A,

shall be eligible for parole after havi ng served a period of not less

than seven years.



II

II
11
i
I

I
. II A BILL

Il ENTITLED

AN ACT ~ Make intelim provision in relation to the grant of bail

in sp~cified circUlTIstances.

.wHERJls sections 13 to 26 (inclusive) of the Constitution of

Jatl1aica (l~~n~inafter referred to as the Constitution) set out certain

fundamelit~l rights and freedoms of the individual, sU~je~t to

linlttattol11 eSlgned to ensw"e that the enJoyrl1ent of the saId nghts

and freedy> 11S by any individual does not prejudice the rights and

freedo111S ! f others or the pubJ.ic interest:

AND v\+ EREAS it is desirable for the protection of the rights of

others or Ne public interest to introduce more stringent conditions

regarding jthe grant of bail to persons charged with certain serious

offences: ! I

AND vJIEREAs section 50 of the Constitution provides that an

Act of Parliament to which that section applies (namely, one the

11,
I

i

/

_...--------

'~\ ....



Short title.

Duration of
thIs Act.

Interim
provisions in
relation to

the grant of
bail.

Bill for \vhich has been passed b~l both J-Jouses and at the final

vote thereon in each House has been suppoI1ed by the votes of

not less than nvo-thirds of all the l11en1bers of that House) shall

not be void to the extent of any inconsistency \vith the provisions

of sections 13 to 26 (inclusive) of the Constitution but shall,

not\vithstanding any inconsistency. prevail over those provisions:

AND \VI-IEREAS it is necessary and expedient that the provisions

of this Act have effect not\vithstanding any inconsistency

with the provisions of sections 13 to 26 (inclusive) of the

Constitution:

]

No\\', THEREFORE, BE IT ENACTED by The Queen's Most

Excellent M8:;esty, by and \vith the advice and consent of the Senate

and the House of Representatives of Jalnaica in accordance with

the provisions of section 50 of the Constitution of Jamaica, and

by the authority of the sanle, as [0110\\'5:-

1. This Act may be cited as the Bail (Interim Provisions for

Specified Offences) Act, 2008.

2. TI1is Act shall continue in force for a period of one year from

the date of its COlTI111enCernent and shall then expire.

~.-(1) While this Act continues in force, the Bail Act shall be
read and construed as if the fo1)o\villg \vere inselied as section 3A

of that Act--

"Bail in 3A.-(1) A person \vho is charged with-
relation to
serious
offences.

Second
Schedule.

(a) .any offence specified in paragraphs 1

to 6 of the Second Schedule; or

Cb) any offence specified in paragraphs 7

to 11 of the Second Schedule and has,

on a previous occasion been convicted
of an offence specified in the Second
Schedule.
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shall be entitled to be granted bail only if a peliod
of sixty, days. C01111nencing on the date on -vvhich
the person is first charged ,.\lith that offence, has
elapsed and the per~0n satisfies the Court that bail
should be granted.

(2) A person \\'110 is charged ,vith any
offence specified in paragraphs 7 to 11 of the

Second Schedule1~~n:t:,~ ha1i. not, on a previous Second
Lvl1v,c1-t1 u-\- Schedule.

occasion, been d .~ - . 1 any offence specified
in the Second Schedule. shall be entitled to be
granted bail only if that person satisfies the Couli
that bail should be granted.

(3) In any case falling yvi thin subsection (l),
upon the expiration of the sixty day period

ll1entioned in that subsec6on. the procedure set out
in section 22 shall apply in respect of that person.".



(b)

rvrEMORt\NDUJ'vf OF OBJECTS AND REASONS

A decision bas heen taken to temporarily provide in relation to the Bail

Act that-

(a) a person \\'ho is charged \\'ith-

(i) any offence specified in paragraphs 1 to 6 of the
Second Schedule to the Act; or

(ii) any oflence specified in paragraphs 7 to 11 of the
Second Schedule to the Act, and has a previous
conviction for another offence specified in that

Schedule.

shall be entitled to be granted bail only after the expiration of a
period of sixty days cOlllmencing on the date on which the per
son is first charged. and only if the person satisfies the Court

that bail should be granted: and "" \T>./~ (1) 7 -
r ('~.< 't.'

a person charged with an offence specified in. the Second
Schedule to the Act and not having a previous cS"nviction for
any such offence, is entitled to be granted bail only if the person
satisfies the Court that bai I should be granted.

This Bill seeks to give effect to that decision and is a companion to other
proposed legislation aimed at reducing crime.

The Bill expires after a period of one year from the date of its

commencement.

DOROTHY C. LIGHTBOURNE, Q.c.
Minister of Justice.

J' tl'
1
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AN ACT to Amend the Offences Against the
Person Act.
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A BILL

ii E1\rrITLED
[!

AN ACt to Make interll11 provision extending the powers of arrest

and detention under sections 50B and 50F of the Constabulary

Fo~ce'Act.
:1 .

\VHEltEAS sections 13 to 26 (inclusive) of the Constitution of

Jamaica irlcreinafter referred to as the Constitution) set out certain

fundal~1~ntal ~ights and fre~donls of H:e individual, sU?je~t to

limitat1oi~s des1gned to ensure that the eql0)'lnent of the smd nghts

and fredJt0111S by any individual does not prejudice the rights and

freedom~ of others or the public interest:

AND ~rHEREAS it is desirable for the protection of the rights of
il

others Of.'·I. tbe public interest to introduce more sbingent conditions

regardiq~ the an-est and detention of persons under the special

powers ~iven by Part IIA of the Constabulary Force Act:
i

I
;i
! I

i 1
, I
I I

!
, I
I,
I I

i
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AND \~JHEREAS section 50 of the Constitution provides that an

Act of Parliament to which that section applies (nan1ely, one the

Bill for which has been passed by both Houses and at the final
vote thereon in each Bouse has been supported by the votes of
not less than t\vo-thirds of all the 111clnbers of that House) shall
not be void to the extent of any inconsistency with the provisions
of sections 13 to 26 (inclusive) of the Constitution but shall,
nOGvithstanding any inconsistency, prevail over those provisions:

AND \VHEREAS it is necessary and expedient that the provisions
of this Act have effect 110t\\' ith standing any inconsistency
\vith tbe provisions of sections 1J to 26 (inclusive) of the
Constitution:

[ ]

Short title,

Duration of
this Act.

Inter! 111

provisions ill
relation to
sections 50B
and 50F of
the
Constabulnry
Force Act.

NO\\!l THEREFORE, BE IT ENACTED by The Queen '8 Most
Excellent Majesty, by and \vith the advice and consent of the Senate
and the House of Representatives of Jmnaica in accordance with
the provisions of section 50 of the Constitution of Jamaica, and
by the authority of the sal11e~ as follo\vs:-

1. This Act Illay be cited as the Constabulary Force (Interim
Provisions for An-est and Detention) Act, 2008.

2. 'TIllS Act shall continue in force for a period of one year fro111
the date 0.[ its C0l11l11encetnent and shall then expire.

3.--(1) While tilis Act continues in force, the provisions specified
in subsections (2) and (3) shall have effect in relation to the
Constabulary Force Act (hereinafter referred to as the Act).

(2) Section 50B(4) of the Act shall be read and construed
as if the words ", \vhethei- \vithin or outside of the particular
locality:' were inserted il1Ul1ediately after the 'word "exercise".

(3) TIle Act shall be read and construed as if the following
provision were substituted for section 50F-

"Arrest nnd
delention.

50F.-{1) Where the Secw-ity Forces are carrying
out any operations in any paliicular locality in
relation to ,vhich action is taken under section
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SOB, no perSall shall be an-ested or detained
under the po\vers given by this Part unless a
Divisional Conm1andec or a Inember of the Foree
not belo~f the rank of Assistant Commissioner, is
satisfied t11at-

(a) there is reasonable ground for the
alTest or detention of such person; or

(b) in the case of a person who is outside
of that locality, there is reasonable
ground to suspect that the person is,
or has been, or is about to be,
involved in the colnmission of a criminal
offence in the locality.

(2) \Vhere any person is arrested or
detained pursuant to the powers conferred by
section 50B(4), that person sha11-

(a) imnlediately be told the reason for his
arrest or detention;

(b) forthwith be taken before a Justice of
the Peace \vho shall determine whether
or not there is reasonable ground-

(i) for'the arrest or detention; and

(li) in the case of a person who is
arrested or detained outside of
the locality in relation to which
action is taken under section
SOB, there IS reasonable
ground to suspect that the
person is, or has been, or is
about to be, involved in the
commlS,~lon of a criminal
offence in the locality.

(3) If a Justice of the Peace is satisfied
that the arrest or detention of any person is
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(a)

l-
~

;

IIIiiil (b)

reasonably required in the interest of justice he
nlay, having regard to such further investigations .as
Inay be necessary, order that the person-

na tv,rj thstanding th e provisi ons of
section 22 of the Bail Act, be
rernanded in custody for a period not
exceeding seventy-two hours; and

at the expiration of the period of
relnand ordered under paragraph (a),
be taken before a Resident Magistrate.

(4) Notwithstanding subsection (3)(b),
where it is intended to hold an identification parade
in respect of the person so arrested or detained,
the provisions of section 63A of the Judicature
(Resident Magistrates) Act shall apply.

(5) Where a Justice of the Peace Inakes an
order pursuant to subsection (3) in respect of any
person so arrested or detained, the person shall
be taken to a police station or lock-up without
delay, and an entry shall be made in accordance

with the Prisons (Lock-ups) Regulations, 1980.

(6) \\'here a Justice of the Peace is not
satisfied that the an-est or detention of any person
is reasonably required in the interest of justice, he
shall order tllat the person be released forthwith.".
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TREVOR MAcMILLAN

I\1inister of National Security.

I
I!
I
I, Iv1EMORANDUM OF OBJECTS AND REASONS

Part II~ of the Constabulary Force Act sets out special powers for
preventink or detecting crime, including the power of the Commissioner of
Police tolestabliSh a cordon, and impose a curfew, in any locality where it
appears t !him that there is reasonable ground to believe that, in the interest
of public safety or public order, or for the purpose of detecting crime, it is

necessary iso to do.

Becau ~ of the current level of crime, a decision has been taken to
temporan ), extend (for a period of one year) the provisions of sections SOB
and SOF If the Constabulary Force Act so as to-

(a) provide for the arrest and detention of a person outside of the
locality in which the special cordon and curfew powers are being
exercised, if a Divisional Commander or a member of the Force

I not below the rank of Assistant Commissioner is satisfied that
there is reasonable ground for suspecting that the person is. or
has been, or is about to be, involved in the commission of a
criminal offence in the locality; and

(b) increase, from twenty-four to seventy-two hours, the period for
which a Justice of the Peace may, if satisfied that the detention
or arrest of any person is reasonably required in the interest of

I
,justice, order that perso.l1, notwithstanding the provisions of
i section 22 of the Bail Act, to be remanded in custody before being
:1 released or taken before a Resident Magistrate. This Bill seeks
II to give effect to that decision and is a companion to other

Ii proposed legislation aimed at reducing crime. ..

The Bi~ expires after one year fTOm the date of its commencement.
i

'I
,I
il
I
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A BILL

EN1ITLED

AN ACT to I\1ake interim provisi,on extending
the powers of arrest and detention under
sections SOB and 50F of the Constabulary
Force Act.

As introductOd by the Honourable Minister of National

Security.
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