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IN COMMON LAW

SCIT #0., C.L. R021/1931

BETWEENR BESTAUHANT OF JAMAICZA LIMITED APPLICANT
AND . JAMAICH MUTULL LIFE ASSURANCE '%
SOCIETY RESPONDEE‘;

Iir. K. Braham for applicant instructed by Livingston, ilexander &
-.aﬁvy <

¥, hichael Hylton & Miss Minette Palmer for Respondent instructed
by dyers, Fletcher & Gordon. Z?

HEARD: June §, 1893 g

LAKGRIN, J. “Octeber 8, 1993

This is an application by Summons for an Oxder for Eroductlon
of Documents and f%spectlono It arises from an agreement between
the parties for the construction of a dwelling house in which there
2re alleged escalation and fluctuations in the costs of construction.

The Pleadings have been scttled and served on the parties.
Cn en order for Birection on 16th July, 1992 by the Learned Master
both sides have exchanged Lffidavit of Documents.

Defendants® attorney--at-law, Patricia Taylor has depohned
that since that time it was discovered; that a2 number of docnments
were crroneocusly included in Part 1 of the First Schedule of the
Affidevit. These documents do not relate to this suit and are
therefore irrelevant. Siwilarly & number of relevant documents
#ere inadvertently excluded from the affidavit.

This summcns sets out a schedule of documents which the
applicants seek tc have the respondents produce for inspection.
fhe summons is supported by the affidavit of sark GCecrge Myers,
Director of applicantés Compeny.

Section 280 {5} =f the Judicature Civil Procodure Code in
¢ealing with an application for an order for inspecticd state as
follows: -

5. The Court cr 2 Judge, may, on

the application cf any party to
& czuse or matter at any time,



and whether an affidavit of
documents shall or shall nct
have already been ordered or
made, make an order requiring
any other party tc state by
affidavit whether anvone or
more specific documents to be
“pe01£1ea in the applicatiocn,
1s or are, or has or have ak
anytime been, in his possession
Or power; and, if not then
in his possession, when he
parted with the same and
what has become thercof
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The section appears to correspond with COrder 24 Rﬁle 7 of the White
ok (1967 Editicn).

tr. Braham, on behalf of the applicant cited a number cf
zuthorities of which I am not in any disagreement submitting in
the main that the documcnts indicated in the summens should be
produced for inspection.

Nr. Hyltcn Counsel for the respendent tock = contrary view
in his b{%gf reply and submitted that an opportunity should be
given to the respondent to answer the applicant's affidavit, cocrrect
the error and claim privilege where Necessary.

It appears that the cocuments referred to in the summcns
relate tc some matter in guesticn in the action within the meaning
Of the Rules and undoubtedly bear upon the issucs between the parties,
However, there is no clear evidence that many ¢f these documents
are in the defendant’s pessession or pcwer. Besides there ought
net t¢ be a conflict of afiidavits as teo the truth of an affidavit
of documents,

While I am of the view that a sufficient case has been made

cut by the applicant, in accordance with the usual rractice a furthor
afficdavit of documents scems apprcprizte. The words of the stotute
as indicated in Section 296{5} {suprz) point unambigucusly to such
a result,

That being so, it scems to me to follow irresistibly that
the respondent should answer the applicant's affidavit swearing

what, if any documents, it has which were not included in the criginal



hfficavit.
Accordingly, the crder is as follows:-

{1} The respondent to make a further
affidavit cf Documents stating
whether cr noct the respondent
has «<r has had the decument or
class cof documoents specified in
paragrach (1) (&) (i} {ii} as well
as {i} {ii) (ii1) (iv) of the summens.
If nct then in his possessicon
or power, when he partsd with
them, znd what has become of
them.

{IT) In respaoct to paragraph 2 {8} {(B) z2ne
{C}) ~f Zummons, Respondent to
meke a further affidavit correct-
ing the error and claiming orivi-
lege if pecessary.

{IT1} The Crsts of this applicaticn should
be in the Cause.



