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Mr. Horace Edwards, ©.C., insis. by Owen S. Crombie

—

Mr. Lawrence Havnes instructed by Perkins Grant,
Stewart and Phillips for the Respondent

4th, 5th June and 8+» July, 1991 -

e FORTE, J.A

This is an appeal from the judgment of the kesident
Magistrate for the parish of Manchester, in which he gave judgment
for the plaintiff in the sum of $3,060 with costs to be agreed or
taxed. In her plaint, the respondent claimed as follows:-

"The plaintiff's claim is to recover
from the defendant the sum of three
thousand dellars ($3,000.80) being
cash advanced by the plaintiff to the
defendant in September 15¢z for
electrical work done at Kendal in the
parish of manchester which the
defendant refused tec deo despite

S repeated request by the plaintiff.”

In answer to the plaint, the appellant through his
attorney stated the defence on twe limbs, the first of which is
not the subject of appeal, and will not be dealt with in this
judgment. The second which forms the gravamen of the complaint

before us is as follows:-

"In addition or in the alternative
defendant says that he is not a
licenced electrician therefore the
contract is illegal and veoid with
usual consequence that it cannot be
specifically enforced or money paid
ort it can't be recovered,”
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The facts upon which 4he
decigion arc very simple and brief. The respondent, at the

- 3,

relevant period was in the process cf building a house in Walderston,

n

vhen the appellant approached her on iwo occasions scliciting the

contract teo do ithe electrical work cn the house. In the respondent's
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house”. To his regues?

the respondent reacted "after you not an electrician you are a man

" o

that plant coel.” Nevertheless, the appellant 2llayed her fears,

g
i

oy informing her 'Ido two jobs'. In the security of that answer,

the respondent entered into an agreement with him for the jci to
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be done for a total of &3,

Ty
<
<

~e
L2
[ ==

200 of which she advanced

L

immediately. Subsecusntly, she gave him $500 on each of two
separate coccasions as a result of reasons advanced by him for sc
Going. In the end she had paid him all of the agreed sum with

very little work decne in return. On reguest to him for the return
of her money, she was met by indecent and abusive language, and
words which left ne doubt that he had no incention of continuing to

work on the house, is the appellant refused vo Ao anymore than

the little he had done, the respondent hac t
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of somecne else to do what ghe had already paid him to do.

At the end of the plaintiff/respondent's “case the
atiorney for the defendant/zppsllant made 2 no case submission
which did nct me=et with Tavour, and tudgment was entered &gainst
the appellant. The learned fesiden: Magistrate in his reascns in
relation to the ‘second limb' of the Gefence which formed the basis
for the no case submissicn, and the grounca for this appeal states

nugs—

cr

"At the end of the plaintiff's case
the defendani®s Atterney moved for
Jjudgment for defendant on Secong
Limb of defence steted to which the
pPlaintiff’s Attorney replied.

The defendantis attorney adduced

nc evidence in support of +the
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nd rested on his
i3 noted that the

t counterclaim
rendayr ap account
ourchased. ”

i vthe 4tvh and 5th June, 1%9%1, we heard the arcumenta of

counsel and dismidscd the appsal with costs bto the respondent fixed

1l the =ssential

s
adjualcavm upcn al
iculaxr refearence

issues with part
to -

{a) The seccond limb of the
Gefence.”®

This ground, as worded could be disposed of guits simply.
The learned Resident Hagistrate from the words referred to in his
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reasons; aid give consideraticn co the dofence advanced, but found
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aebsence of evidence to prove that the appellant was in p
\\//
s 1l. Myr. Eéwards has, however,
pointed out that in the cross-examination of the respondent, she
befendant did *=ll me he was not licocncsd.” There was no
furcther evidence to clarify that statemens in rs zspect of the time
when the respondent gave her thet information. I+ was therefore
eviaence which couid be of no assiscance in decermining whecher
ithe respondent was in fach unlicenced, ané if seo that that informa-

tion was xnowh o the zppellant at the time of the agrccment. The

learned Resident Hagistrzte was therefore c

I
H

ect in his conclusions
that there was no evidence to support a finding in favour of the

appeliant on that limb cf his defence.

hth]

Mr. EBdwards was, however, allowed to cevelop his argument
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and in dolng so he expanded the ground on the basiz o

P

he appellant

peing unlicenced. He contended that because of that

h

]

fact, the

contract is 1l

egal and conseguently the reswvondent cannot saccesd



as the Ccurt cen give no ralief in such circumsrtances.

The requircnent for having a licence te perform this

e person ¢ther than & licenses
Lnuev this ACt or zny enactmapt
incorperated herewith shall meke
Gl ocause to e made any ianstallaticr
of wires cr fittings of any kind or

extent {or electric iight or power,
hovse~telephones or electric bells,
unless such person has been duly
licensed by a Board of Examiners of
not less than three persons
appeinted by the HMinister; and the
Kirigter may make regulations with
respect to the ccmpasitlcn houvs,

dutics and plocedure of the Zoard of
anmlﬁ, g &nd with resgact to the
licensing of persons undzr ihis
section, the examination to Le
pagssed by any candidats such
. licence,. the examination Lo be
pai< by such candidate, suspension
and cancellaiic z the
inspeciion iy X dcns Gay
any licence so granled and Generally
for securing the safety of the publac
from personel injucy or from fice ov
i in respect of installaticns
nature herein specified and

fied
Lo she h“eacf £ any such
=)

on summary conviction
ezident BMagisirate,”

Ty

Ririri Cotton Co. Lid., v. Dewani (i19¢u}

+ 2Ll BR 177 where & tenani had pald over "premium money' to the

- i v

iandlord in order <o obtain the sup-isanse of a flat in Kampala,

[

Uganda, and where such an act was illegal by virtue of the Uganda
Restriction Ordinance, the tenant sued and recovered ihe money so

paid. On appeal to the Privy Council it was helcs~

“o.othe duty of observing the law
chig placed by section 3{Z) on the
shoulders of ithe landlcrd for the

protecticn of the tenani, the
parties were not ir par: delictc,
ant, therefors. though the illiegal
trangaction was an executed fxans~
action, the tenant was entitled
common law te recover the premium
e8 money had and received to ths
use of the tenant.”
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In aelivering the judgment of the board, Lord Denning

Lord Ellenborough in
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Langton v. Hugaes {(131i53) 1 H & b at page 5Y%%, viz,. "What is done in

contravention of ... an Act.of Parliament, cannot e made the subject-

f an action®™, stated as feollows:-

Yin censitering the validity of thils
reagsoning, their Lordsiips would

: coint out that the chsearvation of
Lord Ellenborough, C.J5.. was made in
& case where a pariywas seeiing the
214 of the court in order positively
to eniIorce an illegal coniract. It
shouwld e confined fe cases of that
descripticn. D.s cbhservation Las no
zpplicaticon te cases such as the
praseni whave & paruy 1is sesXing to
recevony mcney paid or property
transferred under an iliegal trans-

-

d
In such cases, uthe genarzl
principle was stated by Littledale,; J.

in Hastelow v. Jackson:
‘If Lwo parvies enter intc an
iilegal contract, and money is
paid zpon it by ore to the cother.
£ e racovered beck kefore
cutlon of the cant:sacy, buw
v . '
ce wits Lhi
the illegzal
n fully exe
tha courts
shown thunsg
sui:t for reg
Or LYCpert
Lr the instanu case; the appellert is sald to have

commencet the wverk, but Ther2 iz no claricy in ohe avidence in
respect cof hew much of the work he hzd done. Heverthelass, sven
1f it can be said that the contract had been =x ccuted, the

responcent would nevertheless be entitled tc recover her meney if
both pzrties were not pari delicto at the time of entering intoc
the contract. This view is supported by furiher dicta of Lord

Denning in the Xiriri Ceticn case (supra) at page 150¢-

"W

it is clear that, in the present
case, the illegal transaction was
fully executed and carried out.
The money was paid. The lease was
granted. It was and still is vested
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in the plaintiff. In order to
recover the premium, theref
the plainziffi must show
was not in pari delicto
defencant company.”
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wWhnere it contrach ls Ln breach of & gtaivne, and that

stature iz designed for the protection of persens from the conduct

azrs then woe Jcourts may invervens Lo allcow the plaintiif to
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that, @ e G
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the mistzka B omay e
recovered pack. Thus, if s
cetween the two <f them ihe duty
of observing the law is placed on
the shculders of the on

thar the other ~ it being imposed

on him specially for the protecticn

of the other - then they are not

in pari cdelicto and the moneyv can

be recovered back.®
There can be no doubt that the purpose of reguiring that ...
"nc person cther than a4 licenses ... shall make or cause to be

made any installation of wires or fittings cf ary Kind or sextent

for electric light or power ..... unicss suct person has been duly
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the safety bf the public from personal injury o from fire ox
otherwise in respect of installations of the nature specified in
the section.

The Statute, the breach of which,; the appellant contends
creates the illegality of the contract, is therefore one designed

for the protection of the public or the beneficiaries of the



installatiocn of wires, etc., and conseguently, the appellant when
entering into the agreemeni well Xnowing that he was in brsach
of the Statute. could never be deemed to be in pari delicto wit

he respondent, whoss interest the very statute sets oLt to
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delicro, I weould held fhat in =11 the circumstances,. the
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respondent was entiiled to the veturn of her money.  For thoss
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feesons I agreed to the diswmissal of the appeal and that the
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lave nothing to add.



